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United States District Court for the District Court 
of Idaho, Eastern Division 


No. 1883 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


1001.99 ACRES OF LAND, More or Less, in the 
County of Bonneville, State of Idaho; BERT 
RUUD and EMMA RUUD, also Known as 
EMMA T. RUUD, His Wife; AMERICAN 
PACKING PRODUCE CO., REUEL CALL, 
EARL FORD, LESTER RUUD, NIHLA 
JESSEN, ALBERT L. JESSEN, ROBERT 
MORRIS, GEORGE D. KEYSER, JEAN M. 
KEYSER, COUNTY OF BONNEVILLE in 
the State of Idaho; ANY AND ALL UN- 
KNOWN OWNERS, 

Defendants. 


COMPLAINT 


1. This is an action of a civil nature brought by 
the United States of America at the request of the 
Acting Solicitor, Department of the Interior, for 
the taking of property under power of eminent 
domain and for the ascertainment and award of 
just compensation to the owners and parties in 
interest. 


2. The authority for the taking is the Act of 
Congress approved February 26, 1931 (46 Stat. 
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1421, 40 U.S.C., 1946 ed., Section 258a), and acts 
supplementary thereto and amendatory thereof, and 
under the further authority of the Act of Congress 
approved June 17, 1902 (32 Stat. 388), and all acts 
amendatory thereof or supplementary thereto, com- 
monly known as the Federal Reclamation Laws, in- 
cluding without limitation and by this enumeration 
the Reclamation Project Act of 1939 (53 Stat. 
1187), and the Act of September 30, 1950 (64 Stat. 
1083), and the Interior Department Appropriation 
Act, 1955 (Public Law 465, 83d Congress), and by 
further acts of Congress approved August 1, 1888 
(25 Stat. 357, 40 U.S.C., 1946 ed., Supp. IV, Section 
257), as amended, and February 26, 1931 (46 Stat. 
1421; 40 U.S.C., 1946 ed., Secs. 258a-258e), and 
acts amendatory thereof or supplementary thereto. 


3. The use for which the property is to be taken 
is in connection with the Palisades Project of the 
Bureau of Reclamation, United States Department 
of the Interior, to provide for the construction, 
operation and maintenance of the Palisades Dam 
and Reservoir, a Federal Reclamation project, for 
regulating the flow of the Snake River, a tributary 
of the Columbia River, for controlling floods, im- 
proving navigation, providing for storage and the 
delivery of the stored waters thereof in connection 
with the reclamation of arid and semi-arid lands 
including public lands and lands of Indian Reser- 
vations; and the generation, distribution and sale of 
electric energy as a means of financially aiding such 
undertakings. 
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4. The estate hereby taken for said public uses 
is the full fee simple title thereof, subject to any 
presently used rights of way for highways, roads, 
telephone, and power lines created in favor of the 
public or public utilities. 


5. The property so to be taken is situated in the 
County of Bonneville, State of Idaho, and is more 
particularly described in Exhibit ‘‘A’’ attached 
hereto. 


6. The persons having or claiming an interest in 
the property whose names are ascertainable by a 
reasonably diligent search of the records and those 
whose names have otherwise been learned are: 


Bert Ruud and Emma Ruud, also known as Emma 
T. Ruud, his wife; American Packing Produce 
Co., Reuel Call, Earl Ford, Lester Ruud, Nihla 
Jessen, Albert L. Jessen, Robert Morris, George 
D. Keyser, Jean M. Keyser. 


7. The County of Bonneville may have or claim 
an interest in the property by reason of taxes and 
assessments due and eligible. 


8. In addition to the persons named, there are 
or may be others who have or may elaim some 
interest in the property to be taken whose names 
are unknown to the plaintiff and such persons are 
made parties to the action under the designation 
‘Any and All Unknown Owners.”’ 


Wherefore, the plaintiff demands judgment that 
the property be condemned and that just compensa- 
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tion for the taking be ascertained and awarded and 
for such other relief as may be lawful and proper. 


/3/ SHERMAN F. FUREY, JR., 
United States Attorney. 


Trial by jury of the issue of just compensation is 
demanded by plaintiff. 


/s/ SHERMAN F. FUREY, JR., 
United States Attorney. 


HeCE BE ar 


The land which is the subject matter of the Decla- 
ration of Taking filed herein is situate in the County 
of Bonneville, State of Idaho, and is more particu- 
larly described as follows: 


Tract No. 34 


A tract of land containing two (2.00) acres lo- 
cated in Lot two (2), section one (1), township two 
(2) south, range forty-five (45) east, Boise Me- 
ridian, Idaho, more particularly described by metes 
and bounds as follows: 


Beginning at the northeast corner of lot two 
(2) of said section one (1); running thence 
south along the east boundary of said Lot two 
(2) 295.16 feet; thence west parallel to the north 
boundary of said Lot two (2) 295.16 feet; 


United States of America i 


thence north parallel to the east boundary of 
said Lot two (2) 295.16 feet to the north bound- 
ary; thence east along the north boundary of 
said Lot two (2) 295.16 feet to the point of be- 
ginning. 


Tract No. 41 


A tract of land containing six hundred seventy- 
one and 12/100 (671.12) acres, more or less, in sec- 
tions one (1), twelve (12) and thirteen (13), town- 
ship two (2) south, range forty-five (45) east, Boise 
Meridian, and in section eighteen (18), township 
two (2) south, range forty-six (46) east, Boise Me- 
ridian, Idaho, described as follows: 


Lot one (1), Lot two (2), excepting therefrom the 
tract heretofore described as Tract No. 34, the 
southwest quarter of the northeast quarter 
(SWY, NEY), and the west half of the southeast 
quarter (W14 SE14) of section one (1); Lot three 
(3), Lot four (4), Lot seven (7), the west half of 
the northeast quarter (W1, NE), and the north- 
east quarter of the northwest quarter (NE14, NW 
1/4) of section twelve (12): Lot one (1), Lot four 
(4), Lot five (5), the west half of the northeast 
quarter (W14 NE1,), the southeast quarter of the 
northeast quarter (SEY, NEY) and the northeast 
quarter of the southeast quarter (NEI, SEI) of 
section thirteen (13), all in township two (2) south, 
range forty-five (45) east, Boise Meridian, Idaho: 
and that portion of the northwest quarter of the 
southwest quarter (NWI, SW) of section eight- 
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een (18), township two (2) south, range forty-six 
(46) east, Boise Meridian, Idaho, more particularly 
described by metes and bounds as follows: 


Beginning at the southwest corner of the 
northwest quarter (NW1,4) of said section eight- 
een (18); thence south 27° 45° east a distance 
of 1495.0 feet to a point of intersection with 
the south boundary of the northwest quarter 
of the southwest quarter (NW14 SW14); 
thence west along the south boundary a dis- 
tance of 700.0 feet to the southwest corner of 
the northwest quarter of the southwest quarter 
(NW14 SW1,4); thence north along the west 
boundary of said section eighteen (18), a dis- 
tance of 1320.0 feet to the pomt of beginning. 


Tract No. 77 


A tract of land containing three hundred and 
twenty-eight and 87/100 (328.87) acres, more or less 
described as follows: 


The southeast quarter (SE14) of section four 
(4); the northeast quarter of the northeast quarter 
(NEI, NEY) of section nine (9); Lot two (2); the 
northwest quarter of the northwest quarter (NW14 
NW14) of section ten (10), all in township three (3) 
south, range forty-six (46) east, Boise Meridian, 
Idaho; and Lot one (1) of said section ten (10), 
township three (3) south, range forty-six (46) east, 
Boise Meridian, excepting therefrom that portion 
containing 0.23 acres, more or less, described by 
metes and bounds as follows: 
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Commencing at the meander corner on the 
east bank of Snake River which point is a 
quartz boulder mark ‘*M.C.’’ on the south face 
established July 26, 1900, on the Idaho-Wy- 
oming boundary lhne lying north 3848.5 feet from 
the closing corner of sections ten (10) and 
fifteen (15), township three (3) south, range 
forty-six (46) east, Boise Meridian, as meas- 
ured by the aforementioned survey; thence 
north 0° 17 east a distance of 1055.5 feet along 
the east boundary of said Lot one (1); thence 
west 50.0 feet to the point of beginning which 
point lies northerly from the northeast corner 
of a certain frame building with concrete foun- 
dation, said foundation corner acclaimed as 
lying on the west boundary of the right of way 
of U. S. Highway No. 26; thence west 100.0 
feet; thence south 100.0 feet; thence east 100.0 
feet; thence north 100.0 feet to the point of be- 
ginning. 


[Endorsed]: Filed March 4, 1955. 


[Title of District Court and Cause.] 


MOTION TO DISMISS ARCHIE HILL AND 
ZOLA M. HILL, HIS WIFE, AS PARTIES 
DEFENDANT 


Plaintiff moves the Court that Archie Hill and 
Zola M. Hill, his wife, defendants in the above mat- 
ter, be dismissed from this action on the ground that 


10 Bert Ruud, et ux., vs. 


said persons have no compensable interest in the 
property herein condemned. 


This motion is made and based upon the plead- 
ings, files, interrogatories, answers to interrogatories 
filed heretofore, and the brief of plaintiff filed here- 
with. 

/s/ SHERMAN F¥. FUREY, JR., 
United States Attorney for 
the District of Idaho. 


Affidavit of mail attached. 
[Endorsed]: Filed November 2, 1955. 


[Title of District Court and Cause. ] 


MOTION TO AMEND BY INTERLINEATION 


Comes now the United States of America, peti- 
tioner above named, and moves for an appropriate 
order of this court making Archie Hill and Jane 
Doe Hill, his wife, parties defendant by interline- 
ation. 

/s/ SHERMAN F. FUREY, JR., 
United Sates Attorney. 


Order 
It Is So Ordered. 


Dated this 4th day of October, 1955. 


/s/ CHASE A. CLARK, 
Chief Judge, United States 
District Court. 


[Endorsed]: Filed October 4, 1955. 
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[Title of District Court and Cause.] 


VERDICT 


We, the jury in the above-entitled cause, find the 
fair market value of certain property described in 
the Complaint as Tracts No. 77, No. 41, and No. 34, 
as of the date of taking, March 4, 1955, including 
improvements thereon, to be the sum of $171,400.00. 


/s/ T. M. MORRIS, 
Foreman. 


[Endorsed]: Filed November 15, 1955. 


[Title of District Court and Cause.] 


MOTION FOR NEW TRIAL 


The defendants Bert Ruud and Emma Ruud, his 
wife, move the Court to set aside the verdict of the 
jury returned herein on the 15th day of November, 
1955, and the judgment entered thereon, and to 
grant a new trial on the following grounds: 


1. The Court erred in refusing to hear argu- 
ments and rule on plaintiff’s Motion to Dismiss as 
to the defendants Archie Hill and Zola M. Hill, 
his wife, prior to the selection of the jury, and by 
refusing to act on said motion prior to the selection 
of the jury. Counsel for defendants Archie Hill and 
Zola M. Hill, his wife. was permitted to and did 
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participate in the selection of the jury, when Archie 
Hill and Zola M. Hill, his wife, had no compensable 
interest in the outcome of the suit. 


2. The Court erred in stating to the jury just 
prior to the taking of testimony in the case that 
‘the other defendants in this case have all been 
eliminated from this trial and that the other parties 
have all—are all out of the case.’? Said statement 
on the part of the Court was an indication to the 
jury that the other defendants had settled their 
claims, and that Bert Ruud and Emma Ruud were 
the only parties contesting the issue of just compen- 
sation. 


3. The Court erred in refusing to permit Pres- 
ton Ellsworth, a competent witness for the defend- 
ants, to give an opinion as to the highest and best 
use to which the Bert Ruud Home Ranch, Tract 41, 
could be put on the 4th day of March, 1955. 


4. The Court erred in refusing to permit Pres- 
ton Ellsworth, a competent witness for the defend- 
ants, to give his opinion as to the fair market value 
of the farm lands involved in this action. 


5. The Court erred in refusing to permit D. 
Worth Smith, a competent witness for the defend- 
ants, to give an opinion as to the highest and best 
use to which the tracts of farm land involved in this 
suit could be put on March 4, 1955. 


6. The Court erred in refusing to permit D. 
Worth Smith, a competent witness for the defend- 
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ants, to give an opinion as to the fair market value 
of the farm lands involved in this action on the 4th 
day of March, 1955, the date of taking. 


7. The Court erred in requiring that every wit- 
ness testifying as to ‘‘highest and best use’’ of the 
properties involved in this action be qualified as an 
expert real estate appraiser. 


8. The Court erred in requiring that every wit- 
ness testifying as to the ‘‘fair market value’”’ of the 
farm land involved in this action be qualified as an 
expert real estate appraiser. 


9. The Court erred in refusing to permit farm- 
ers, who for many years were familiar with the 
productivity of the farm lands involved in this suit, 
and who for many years were familiar with and who 
knew farm land values where the lands in question 
are located, from testifying as to the “‘highest and 
best use’’ to which the farm lands in question could 
be put on March 4, 1955, the date of taking, and 
from testifying as to the fair market. value of said 
farm lands on said date of taking. 


10. The verdict is inadequate and appears to 
have been given under the influence of passion 
and prejudice. 


11. The verdict is contrary to law. 
12. The verdict is contrary to the evidence. 


13. The verdict is contrary to the weight of the 
evidence. 
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14. The verdict is contrary to law and evidence. 


This motion is based upon the records and pro- 
ceedings in this action. 


HOLDEN & HOLDEN, 


By /s/ WILLIAM S. HOLDEN, 
A Member of the Firm, Attorneys for Defendants 
Bert Ruud and Emma Ruud. 


Affidavit of mail attached. 
[Endorsed]: Filed November 25, 1955. 


United States District Court for the District of 
Idaho, Eastern Division 


No. 1883-E 


UNITED STATES OF AMERICA, 
Plaintiff, 


VS. 


1001.99 ACRES OF LAND, More or Less, in the 
County of Bonneville, State of Idaho, et al., 
Defendants. 


JUDGMENT 
(Tracts 41, 77 & 34) 


This Cause came on regularly for trial on the 7th 
day of November, 1955, before the Honorable Chase 
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A. Clark, presiding Judge, and it appearing to the 
satisfaction of the Court from the records and files 
and from the evidence submitted herein: 


i, 


That on March 4, 1955, a Complaint, together with 
a Declaration of Taking, was filed herein; and there 
was deposited in the registry of the court the sum 
of $152,250.00 as estimated compensation for the 
estate taken in Tracts Nos. 41, 77 and 34. 


If. 


That the estate taken is the full fee simple title, 
subject to presently used rights of way for high- 
ways, roads, telephone and power lines created in 
favor of the public or public utilities; that the prop- 
erty involved in this action is described as Tracts 41, 
77 and 34, for a more particular description of 
which reference is hereby made to the Declaration 
of Taking filed herein. 


Lit, 


That the Secretary of the Interior has found and 
determined that it is necessary and advantageous to 
acquire Tracts 41, 77 and 34 in connection with the 
construction and maintenance of the Palisades Dam 
and Reservoir. 

1 


That, at the time of the filing of the Declaration 
of Taking, fee simple title to said tracts was vested 
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in Bert Ruud and Emma Ruud, also known as 
Emma T. Ruud, his wife, and George D. Keyser 
and Jean M. Keyser, his wife; that Robert Morris 
appeared personally at the time said case was called 
for trial, claiming an interest in said property by 
virtue of a lease of the mineral rights in said prop- 
erty given him by Bert Ruud; that thereafter, 
Robert Morris, Bert and Emma Ruud, and the 
United States of America, through the United 
States Attorney, entered into a stipulation, filed 
herein, wherein it was agreed that, in addition to 
any award given for the above premises by the jury, 
the sum of $750.00, without interest, might be given 
to Robert Morris in full settlement of any damage 
which might have been sustained by Robert Morris 
by the condemnation of the above premises; that 
George D. Keyser and Jean M. Keyser, his wife, 
failed to appear either personally or by attorney; 
that evidence was introduced at the trial, establish- 
ing to the Court’s satisfaction that Bert and Emma 
Ruud have held uninterrupted and adverse pos- 
session of Tract, 34 for more than twenty years 
immediately last past and have during all of said 
time held such possession of said tract under a claim 
of right and have during all of said time paid the 
taxes on said tract; that American Packing Produce 
Company filed its Disclaimer of Interest herein and 
failed to enter any appearence at the trial; that all 
of the aforementioned parties were duly served ac- 
eording to law, and the time within which each 
could have filed an Answer having expired prior to 
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November 7, 1955, a default against each was duly 
entered on said date; and Reuel Call, Earl Ford, 
Lester Ruud, Nihla Jessen and Albert L. Jessen 
having been duly served in this matter and the time 
within which an Answer or other pleading could be 
filed having expired prior to November 7, 1955, and 
said parties having failed to appear in this action 
either personally or by attorney, and it appearing 
to the Court that said last named parties and George 
D. Keyser and Jean M. Keyser have no compensable 
interest in the property involved in this action; and 
Archie M. and Zola Hill having appeared at the 
time said case came on for trial, both personally and 
through their attorney, A. A. Merrill, and the said 
Archie and Zola M. Hill having upon motion of the 
United States of America, been dismissed from 
this action for the reason that they have no compen- 
sable interest therein, the Court therefore holds that 
Bert Ruud and Emma Ruud, also known as Emma 
T. Ruud, his wife, are the only parties entitled to 
recover for the taking of each of the three tracts 
referred to above, except Bonneville County, Idaho, 
which has a lien for general taxes. 


iv. 

That a jury of twelve members and one alternate 
was duly empanelled, viewed the land, heard all 
testimony relating to the issue of just compensation 
for the taking of Tracts 41, 77 and 34 on March 4, 
1955, and returned its verdict on November 15, 1955, 
in the sum of $171,400.00; that there was deposited 
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by plaintiff with the Clerk of the above Court the 
sum of $152,250.00, which, together with the $750.00 
which it was agreed should be added to any award 
made herein, leaves a deficiency in the sum of $19,- 
900.00 


Now, Therefore, by reason of the law and the 
premises, 


It Is Ordered, Adjudged, and Decreed: 


VI. 


That the use for which the lands or interests 
therein were taken is a public use and that the taking 
by eminent domain is duly authorized by the Acts 
of Congress set forth in the Complaint filed herein. 


VI. 


That the full fee simple title over Tracts 41, 77 
and 34 vested in the United States of America upon 
the filing of a Declaration of Taking on March 4, 
1955, free and clear of all liens or encumbrances. 


VIII. 


That, as of March 4, 1955, the just compensation, 
including all damages sustained by reason of the 
taking of the property rights hereinabove described, 
is the sum of $171,400.00, plus $750.00 for the 
damages to Robert Morris stipulated and agreed to 
by the United States of America and all other par- 
ties concerned, or a total of $172,150.00, it being 
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further ordered that, in accordance with the stipu- 
lation heretofore referred to, the sum of $750.00 
added to said award of the jury shall draw no interest. 


X., 


That the United States of America shall pay into 
the registry of the court for the benefit of the 
person or persons entitled thereto the sum of 
$19,900.00, plus interest at 6% per annum on the 
sum of $19,150.00 from March 4, 1955, until paid. 


axe 


That the Clerk of this court is hereby authorized, 
empowered and directed to pay to Bert Ruud and 
Emma Ruud, also known as Emma T. Ruud, his 
wife, and Bonneville County, Idaho, the sum of 
$152,250.00 now on deposit in the registry of this 
court, and upon receipt of the deficiency in the 
amount of $19,900.00, the Clerk of this court shall 
pay from said deficiency to Bert Ruud, Emma Ruud, 
also known as Emma TT. Ruud, and Bonneville 
County, Idaho, the sum of $19,150.00, together with 
interest thereon at the rate of 6% per annum from 
the 4th day of March, 1955, until so paid; and the 
Clerk is further authorized to pay the balance of 
said deficiency in the sum of $750.00, without in- 
terest, to Robert Morris. 


Jurisdiction is retained for such further orders 
as may be necessary and proper. 
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Dated this 15th day of December, 1955. 


/s/ CHASE A. CLARK, 
Chief Judge, 
U.S. District Court. 


[Endorsed]: Filed December 15, 1955. 


[Title of Cause. ] 


MINUTES OF THE COURT NOV. 26, 1956 


This cause came on regularly this date in open 
court on defendant Ruud’s Motion for a new Trial; 
Sherman F. Furey, Jr., appearing as counsel for 
the Government and William Holden and Vernon 
Kidwell, appearing as counsel for the defendant. 


After hearing counsel for the respective parties, 
the Motion for a new trial was overruled by the 
Court. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 
Notice Is Hereby Given, that Bert Ruud and 


Emma Ruud, his wife, two of the defendants above © 
named, hereby appeal to the United States Court — 
of Appeals for the Ninth Circuit from the final © 


judgment entered in this action on the 15th day of 
November, 1955, and from the order denying new 
trial entered in this action on the 26th day of 
November, 1956. 
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Dated at Idaho Falls, Idaho, this 18th day of 
January, 1957. 
HOLDEN & HOLDEN, 


By /s/ WILLIAM S. HOLDEN, 
Attorneys for Appellants. 


[Endorsed]: Filed January 21, 1957. 


[Title of District Court and Cause.] 


BOND FOR COSTS ON APPEAL 


Know All Men by These Presents: That the 
United States Fidelity & Guaranty Company, a 
corporation, organized and existing under the laws 
of the State of Maryland and duly licensed to trans- 
act business in the State of Idaho is held and 
firmly bound unto the United States of America, 
plaintiff in the above-entitled action, in the penal 
sum of Two Hundred Fifty & no/100 Dollars 
($250.00), to be paid to the said plaintiff, its suc- 
eessors and assigns, for which plaintiff well and 
truly to be made the United States Fidelity & 
Guaranty Company binds itself, its successors and 
assigns firmly by these presents. 


Sealed with our seals and dated this 17th day of 
January, 1957. 


The condition of the above obligation is such that 
whereas the said Bert Ruud and Emma T. Ruud, 
his wife, are about to take an appeal to the United 
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States Court of Appeals for the Ninth Circuit, to 
reverse a judgment rendered and entered on the 
15th day of November, 1955, and an order denying 
a motion for a new trial made and entered on the 
26th day of November, 1956, by the United States 
District Court for the District of Idaho, Eastern 
Division, in the above-entitled cause. 


Now, Therefore, the condition of this obligation 1s 
such that if the said Bert Ruud and Emma T. Ruud, 
his wife, shall prosecute their appeal to effect and 
answer of costs which may be adjudged against 
them if they fail to make good their appeal, then 
this obligation shall be void, otherwise, to remain in 
full force and effect. 


[Seal] UNITED STATES FIDELITY 
& GUARANTY COMPANY, 


By /s/ AL LARTER, 
Attorney-in- Fact. 


Countersigned : 


By /s/ AL LARTER, 
Agent at Idaho Falls, Idaho. 


[Endorsed]: Filed January 21, 1957. 
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STATEMENT OF POINTS ON APPEAL 


Defendant-Appellant herewith presents the points 
upon which they claim the Trial Court erred: 


1. The Court erred in refusing to hear argu- 
ments and rule on Plaintiff’s Motion to Dismiss as 
to defendants Archie Hill and Zola M. Hill, his 
wife, prior to the selection of the jury. 


2. The Court erred in permitting counsel for 
defendants Archie Hill and Zola M. Hill to par- 
ticipate in the selection of the jury, prior to dis- 
missing the said Archie Hill and Zola M. Hill as 
parties defendant, on the grounds they had no 
compensable interest in the land condemned. 


3. The Court erred in refusmg to permit Pres- 
ton Ellsworth, witness for the defendants, to give 
an opinion as to the highest and best use to which 
the land involved in this proceeding could be put on 
the date of condemnation. 


4. The Court erred im refusing to permit Pres- 
ton Ellsworth, a witness for the defendants, to give 
his opinion as to the fair market value of the farm 
lands involved in this proceeding. 


5. The Court erred in refusing to permit D. 
Worth Smith, a witness for the defendants, to give 
an opinion as to the highest and best use to which 
the tracts of farm land involved in this action could 
be put at the time of condemnation. 
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6. The Court erred in refusing to permit D. 
Worth Smith, a witness for the defendants, to give 
an opinion as to the fair market value of the farm 
lands involved in this proceeding. 


7. The Court erred in requiring every witness 
testifying as to highest and best use of property be 
a real estate appraiser. 

8. The Court erred in requiring that every wit- 
ness testifying as to fair market value be qualified 
as an expert real estate appraiser. 


9. The verdict is inadequate and appears to have 
been given under the influence of passion and prej- 
udice. 


10. The verdict is contrary to evidence. 
11. The verdict is contrary to law. 


12. The Court erred in refusing to grant defend- 
ants a new trial. 


HOLDEN & HOLDEN, 
By /s/ WILLLIAM 8. HOLDEN, 
A Member of the Firm, Attorneys for Defendants- 
Appellants. 
Affidavit of Mail attached. 


[Endorsed]: Filed January 24, 1957. 
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Umted States of America 


In the United States District Court for the 
District of Idaho, Eastern Division 


No. 1883 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


1001.99 ACRES OF LAND, More or Less, in the 
County of Bonneville, State of Idaho; BERT 
RUUD and EMMA RUUD, Also Known as 
EMMA T. RUUD, His Wife, 

Defendants. 


TRANSCRIPT 


This matter was heard before the Honorable 
Chase A. Clark, Chief Judge, United States Dis- 
trict Court, sitting with a jury, at Pocatello, Idaho, 
on November 7, 1955. 


Appearances : 


SHERMAN F. FUREY, JR., ESQ., 
United States Attorney for Idaho, 
Attorney for Plaintiff. 


HOLDEN & HOLDEN, 
Idaho Falls, Idaho; 
WM. S. HOLDEN, ESQ., 
R. VERN KIDWELL, ESQ., 
Of Counsel, 
Attorneys for Defendants. 


* * * 
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The Court: Before we start with the evidence in 
this case, I think I should tell you, Ladies and Gen- 
tlemen of the Jury, that when you were examined in 
your voir dire, there were several other defendants 
in this case. However, they have been eliminated: 
from this case at this time and you will not be con- 
cerned with other parties other than My. Ruud and 
his wife, the case is confined to them now, and to 
their holdings. All of the other defendants are now 
out of the case and I make this statement to you so 
that you will not be concerned or looking for other 
defendants. They are [9] not here nor are they in- 
volved any further. 


L. B. ACKERMAN 
called as a witness by the Plaintiff, after being first 
duly sworn, testifies as follows: 


Direct Examination 
By Mr. Furey: 


@. Would you state your full name, Mr. Acker- 
man, for the record? 
Louis Bernard Ackerman. 
Where do you reside, Mr. Ackerman ? 
Palisades, Idaho. 
And what is your occupation or profession ? 
[ am an engineer, a construction engineer. 
And by whom are you employed ? 
The U. 8. Bureau of Reclamation. 
And where? 
Palisades, Idaho, on the Palisades Dam. 


*Page numbering appearing at foot of page of original Reporter’s 
Transcript of Record. 
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Q. What is your official position at the Palisade 
Dam? 

A. I am construction engineer on the Palisade 
project. 

How long have you been in that position? 

I came there in the fall, December of 1951. 
On what river is that dam located ? 

On the Snake River. 

. And it is located approximately where from 
Idaho Falls? 

A. It is roughly fifty-five miles east and a little 
bit south of Idaho Falls. [10] 

Q. Showing you Plaintiff’s Exhibit Number 1, 
marked for identification—— 

Mr. Furey: It is my understanding, Mr. Holden, 
that this may be admitted for illustrative purposes? 

Mr. Holden: That is correct. 

The Court: It may be marked and admitted. 

Mr. Furey: And Exhibits Numbers 2 and 3, they 
may also be admitted for illustrative purposes, is 
that right? 

My. Holden: Yes, that is right. 

The Court: They may be admitted. 

Q. Mr. Ackerman, will you step over to these ex- 
hibits and describe to the court and jury what these 
various designations mean, referring to the exhibit 
by number as you testify, if you will, please? This 
(indicating) is Exhibit Number 1. 

A. This green colored represents the cropland 
and the red, wasteland, and then there is some yel- 
low here, that is sagebrush land. 


OrOobrO 
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(Testimony of L. B. Ackerman.) 

Q. Now, Mr. Ackerman, which of the tracts in- 
volved in this case does that exhibit represent? 

A. That represents the tract next to Alpine, this 
is known as Tract 77. 

Q. And that map was prepared under your su- 
pervision? [11] A. Yes, sir. 

Q. Mr. Ackerman, will you point out on the map 
the river pasture which is down below the bench 
from Alpine? 

A. This is the river down here and this land 
would be some of the pasture land. 

Q. And will you point out there the buildings, 
the Alpine townsite buildings ? 

A. The buildings that are on Mr. Ruud’s prop- 
erty, the hotel building here and this building is the 
cafe, represented by this outline here. 

Q. I notice that the boundary line north of the 
hotel, goes into the tract and back out again and 
there are buildings shown there, are those buildings 


involved in this case? A. No, not in this ¢ase. 
Q. Those buildings are not on the Ruud prop- 
erty ? A. That’s right. 


Q. Now, will you step over to Exhibit Number 2 
here and tell the Court and jury what tract involved 
in this lawsuit that represents ? 

A. This is tract number 41, this is the home 
place, this tract here, this color represents the crop- 
land and the yellow the pasture, and the red the 
wasteland, the blue here represents the homestead, 
the houses, barns, and other buildings. [12] 
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Q. And what does that little red tip up in the 
left corner there represent ? 

A. That is hillside grazing land. 


Q. Up in here? A. Yes: 
Q. And that is where the boundary line runs up 
on the side of the hill there? A. Yes 


Q. And will you point out on there where tract 
number 34 is? 

A. That is this little two acre tract right in here, 
this is tract 34 (andiecating). 

Q. Which way is north on that map, Mr. Acker- 
man? A. This way is north (indicating). 

Q. And the same is true of the other exhibit? 

A. Yes. 

Q. Now, directing your attention to Plaintiff’s 
Exhibit Number 3, will you state whether or not this 
map was prepared under your supervision ? 

A. Yes, sir. 

Q. Will you tell the Court and jury briefly what 
that is, what this exhibit is and what its purpose is? 

A. That is a general vicinity map of this area, 
this is the home place here, this is Alpine, this is the 
Alpine place and here is Alpme, here is Jackson, 
Afton is down [13] here and over here is Idaho 
Falls, and this is Swan Valley (indicating). This is 
a vicinity map, a general vicinity map of that entire 
area. 

Q. And the purpose of that is to show the gen- 
eral location of this property involved in this ease 
with reference to these other towns? 

A. That is right. 
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(Testimony of L. B. Ackerman.) 

Q. Now, you may return to the stand, Mr. Acker- 
man. Is it true then that all of the property in- 
cluded within the black lines, and including the two 
acre piece at the top of Exhibit Number 2, is being 
acquired and is the property involved in this action? 

A. That’s right. 

Q. How many acres are there in tract number 77, 
which is Plaintiff’s Exhibit Number 1? 

A, 328-87. 

Q. 328.87 acres? A. Yes, sir. 

Q. And how many acres are there in tract num- 
ber 41, represented by Plaintiff’s Exhibit Number 2? 

A. 671.12 acres. 

Q. And then there are the two acres in the tiny 
piece up here? ee 0S, Sime 

Q. And that makes a total of how many [14] 
acres? A. 1001.99. 

Q. Now, is that 1001.99 acres Ruud property? 

A. With the exception of the highway that goes 
through there. 

@. And how many acres are there in this high- 
way right-of-way ? 

A. That is 16.56, that is in the lower place. 

Q. And that highway is represented by the white 
strip ? A. Yes, sir, the white strip. 

Q. And that is through Exhibit Number 2? 

A. That’s right. 

Q. So that actually there are how many acres, 
total acres of property belonging to Mr. and Mrs. 
Ruud, not considering that highway ? 

A. 985.43 
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Q. 985 and a half acres, is that about it? 

A. Yes, sir. 

Q. Now then, what interest in this property is 
the United States acquirmg? A. Fee title. 

Q. Full fee simple title? A. Yes. 

Q. Now, do you know the altitude or the eleva- 
tion above sea level of tract 77, also of tract 41? 

A. 77 is roughly between 5,600 and 5,620, and 
then this [15] Alpine section, that is tract 41, which 
is the home place, it varies between 5,500 and 5,530. 

Q. And that would be true of tract 34? 

A. Yes, well, 34 is around 5,490 or 5,000. 

Q. Now, do you know on what date these tracts 
were acquired by the United States? 

A. Yes, March 4, 1955. 

Q. Now, one more question, Mr. Ackerman; what 
generally is the purpose of the Palisades Dam? 

A. Well, it is a fourfold purpose, you might say. 
One is supplemental water for irrigation, two is 
flood control, three is power, and four is recreation. 

Q. And what is the primary purpose? 

A. The primary purpose is supplemental water 
for irrigation. 

Q. The storage of water for irrigation? 

A. For irrigation of existing land around Tdaho 
Falls and down to Twin Falls, and through that 
area. [16] 


oye * * 
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DAVID W. DICK 
called as a witness by the Plaintiff, after being first 
duly sworn, testifies as follows: 


Direct Examination 
By Mr. Furey: 


Will you state your name for the record? 
David W. Dick. 

Where do you live, Mr. Dick? 

Idaho Falls. 

What is your business or occupation ? 

I am manager of the Idaho Irrigation Dis- 
trict, and I also have a real estate broker’s license. 

Q. Do you have a real estate office in Idaho 
Falls? A. Yes, sir. 

Q. And are you in the real estate business there? 

A. Yes. 

Q. How long have you been in that business? 

A. Iwasa real estate salesman in 1948 and 1949 
and in 1950 I took out a brokerage license. I have 
had a brokerage license and been in the business 
since 1950. 

@. How long have vou lived in the Idaho Falls 
area? 

A. I moved in there with my father in 1905. 

Q. Practically all of your life? 

A. Yes. [28] 

Q. Now, Mr. Dick, will you go ahead and explain 
to the Court and jury what experience you have had 
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up in that Idaho Falls area in appraising real 
estate ? 

A. Well, for the past fifteen years occasionally I 
would be called to appraise an estate and since, well, 
during the last few years, since 1952, I have been 
working for the Bureau of Reclamation appraising 
land that was to be acquired for the Palisade 
Project at Palisade, Idaho. 

Q. How much land in the Palisade Project have 
you appraised, how many ownerships? 

A. Around forty or forty-five tracts, something 
like that. 

Q. What type of property was that? 

A. Well, they were some small units and some 
large units, mostly farming, and some small stock 
raising units. 

Q. Agricultural property mostly was it, farming 
and ranching ? A. Yes, sir. ; 

Q. I believe that you mentioned that you were 
manager of the Idaho Irrigation District. How long 
have you been employed by that District? 

A. I started to work as ditch-rider in 1920, and 
in 1934 I was employed as construction foreman, 
and in 1937 I was employed as manager and I have 
_ been manager of the district since then. 

Q. How many acres comprise that Idaho Irriga- 


tion District? [29] A. 36,500 acres. 
Q. And where is that located? 
A. Well 
Q. just generally, Mr. Dick, with reference 


to the Idaho Falls area and the Palisade Project? 
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A. It takes a strip through Bonneville and Bing- 
ham Counties, and ends up six miles southeast of 
ir tly 

Q. It is in the same general area as the Palisade 
Project? 

A. In the same county, with the exception of 
that portion that is in Bingham County. 

Q. Did your duties since 1937, as Manager of the 
District, give you occasion to become familiar with 
land values in that District and the surrounding 
area ? A. Yes. 

Q. Will you just describe in what way? 

A. Well, I have had occasion many times to talk 
with farmers, to go out on their farms when they 
were actually farming, when they were tilling the 
soil, irrigating the soil, and to discuss problems with 
them. I have had occasion to help acquire right-of- 
way, new land for right-of-way for the enlargement 
of our system generally, and I have been in contact 
with farming and agriculture all of my life. I was 
raised on a farm. [30] 

Q. In connection with your duties, would you 
have occasion to know when property in that area 
was sold and the purchase price, what the purchase 


price was for the property? A. Yes. 
Q. And that would continue up to the present 
time, would it? A. Yes. 


Q. In connection with your real estate business 
and acting as a broker in real estate purchases and 
sales, have you had occasion to appraise real estate 
in Bonneville County and in that general area? 


Umted States of America 35 


(Testimony of David W. Dick.) 

A. Yes, very much. 

Q. Will you describe how that would come 
about? 

A. On many occasions sellers decide to sell, some- 
times circumstances such as a death in the family or 
sometimes other circumstances will bring about the 
need of selling, and of course, frequently they have 
no idea as to what the highest market value of their 
land would be and they asked for someone with ex- 
perience in that line to come in and help them ar- 
rive at a price. I have had occasion to have that hap- 
pen to me several times. 

@. You have appraised property under the cir- 
cumstances [31] that you have mentioned ? 

A. Yes. 

@. And you have bought and sold property in 
Bonneville County and in that area ? 

A. Yes, I have. 

Q. And this Palisade Project is located in 
Bonneville County ? A, WYes, sit 

Q. Have you appraised tracts 41, 77 and 34, re- 
ferred to in this case, as the Ruud Ranch? 

A. Yes, sir. 

Q. At whose request? 

A. At the request of the Bureau of Reclamation 
originally, and recently at your request. 

Q. In your appraisal of those tracts did you go 
out and actually visit the land? A. Qh, yes. 

Q. Will you describe to the Court and jury, the 
times that you went out and how long you were on 
the property on each occasion ? 
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A. As near as I recall it, the first occasion I had 
to go on Mr. Ruud’s property was on October 16 
and 17 and again on the 20th of October, 1952, and 
then again in July, July 30, 1953, now should I 
say 

Q. ——just go ahead and tell how long you were 
on the property? [82] 

A. Well, I think that the jury understands that 
there were five appraisers, but I am speaking of my 
own. 

Q. I was asking with reference to what you did 
up there, Mr. Dick ? 

A. Iwent to the Ruud residence and became ac- 
quainted with Mr. Ruud and he and I went over the 
property. He pointed out all of the details that he 
could think of. He pointed out the classifications, 
the fences, he pointed out the ditches and he pointed 
out the property lines, and he pointed out the pas- 
ture land and the springs. I walked along with Mr. 
Ruud up and down and across over this property. 

Q. Did Mr. Ruud go over all three of these tracts 
with you on that occasion? 

A. On tract number 34, the little tract up im the 
north end—ves, Mr. Ruud was with me then, too. 

Q. Now, were you on the property all day on 
those days, or just a part of the day? 

A. All day on the 16th and all day on the 17th 
and the 20th I went back to do some more checking 
and then I retired to the office to write my report, 
but the two days I spent with Mr. Ruud. 

Q. Then, as I understand it, you were on that 
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property again in 1953 ? A. Yes, sir. 

Q. How long on that occasion? [83] 

A. I just went out, not quite all day. It was a 
short day because Mr. Ruud had painted some 
buildings, he had done some improvement and he 
changed some of the land, he plowed some new land 
up and we went over it to note the changes that had 
been made since the previous appraisal. 

Q. When was the next time that you were on the 
property ? 

A. The next time IJ was on the property was 
September 2, 1955 and September 7th and 9th, 1955. 

Q. That was the time that you went on at my re- 
quest ? A. Yes, sir. 

Q. Did you examine all of the property again on 
these occasions ? 

A. JT had a very detailed account of all of the 
properties prior to going on. Of course, this last 
time I went around to check to see that everything 
was the same as it was previously. T had the meas- 
urements of all of the buildings and everything like 
that. I drove over the property, I viewed the lines, 
the pasture and—ves, I made a general inspection 
the last time also. 

Q. Will you describe to the court and jury 
briefly, what procedure you used in appraising those 
tracts? 

A. Well, I went over the land and as T walked 
over the properties I tried to classify the land as to 
soil types, if it was mellow, nice soil or if it was 
gravelly, [84] if it were level, if it were rocky, [ 
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took every detail into consideration. I followed the 
ditches up and down and I could tell quite well the 
depth of the soil from the ditches. Where the soil 
was deep there would be no gravel in the bottoms of 
the ditches. I went over all the pasture land and I 
viewed the springs that furnished water for this 
pasture land for winter feeding. I took everything 
into consideration. I tried to not miss anything be- 
cause I felt that appraising was a serious job and 
that I should use my very best judgment and go 
into every detail, everything that I could think of 
that I thought had any value in fixing the appraisal. 
T placed the right appraisal, as I knew, and I gave 
it a very detailed inspection. 

Q. Did you do anything in addition to actually 


inspecting the property? A. In what way? 
Q. Did you check any records of sales in the 
area? A. Yes, oh yes. 


Q. Go ahead and tell us—just tell us, was that a 
part of your procedure in this case, a part of the 
procedure that you used? 

A. Yes, in order for an appraiser 

Q. just state what you did, Mr. Dick. 

A. We viewed other ranches up and down the 
valley, spent days [85] viewing other ranches that 
had been sold in order to get an opinion in our 
minds about what the average market value was in 
that area. 

Q. Those were sales in the open market that you 
considered ? A. Yes 

Q. Directing your attention to tract number 77, 
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that is the Alpine Tract, that is laid out on Exhibit 
Number 1. Do you have an opinion as to the highest 
and best use that land could have been put to on 
March the 4th, 1955, or within a reasonable time 
thereafter? a eS 

Q. And what is that? 

A. I believe dry farming, barley, grass pasture 
for feed would be its best use. 

Q. And what do you base that opinion on? 

A. Well, just the general conditions, the fact 
that it is dry land in the first place, and in the sec- 
ond place that it is quite high and the seasons are 
short and it would not be suitable for row crops. 

Q. Is it an irrigated patch or is it a dry farm? 

A. No, itis a dry land patch. 

Q. Do you know how many acres there are in 
that tract? [36] 

A. Yes, there are 328.87 in tract number 77. 

Q. Will you tell the court and jury very briefly 
what you observed as to the physical characteristics, 
the topography of that ground? A. Yes: 

Q. You may step down to the map if you would 
like in order to explain vour testimony. 

A. This portion here had a store, and this has the 
improvements, all kinds of improvements, and ex- 
tending back through this area is all gravelly type 
of land, the gravel is close to the surface and very 
visible. There are quite a lot of large rocks visible 
and sometimes there are little abrupt ridges extend- 
ing out of the ground. This portion up here is quite 
a lot better, the soil is of a more mellow type and 


40 Bert Ruud, et uz., vs. 


(Testimony of David W. Dick.) 

less gravelly, there is much less gravel in the soil. 
This portion down under the hill is very good land 
and it would be suitable for grain or hay, but gener- 
ally speaking, the Alpine tract is quite gravelly. 

Q. Do you know what these red markings are in 
there, what do they mean? A. Yes. 

Q. What does that represent if you know? 

A. That is a bluff, this land is on a different 
level [87] than the land above it. There is a steep 
bluff that goes down from one tract to the other. 
Down there, that portion is rocks and brush, it is 
just a bluff. 

Q. And what does that red part over near the 
townsite represent with reference to this bluff? 

A. There is a little piece of land there where an 
old ditch at one time was constructed and it has 
never been filled im. 

Q. Where is that, just point it out on the map? 

A. That is this tract right here, this little strip 
(indicating). 

Q. Now, will you describe, that is, for the pur- 
pose of illustrating, just what that long red part 
there is, and what the contour of the land is as you 
move from the hotel down to the river ? 

A. This is a steep bluff from the hotel down to 
the river, this red portion is the steep part of the 
bluff and this (indicating) is a nice level piece of 
ground and then there is another place here that 
goes right on down to the river. 

Q. Isee, that red portion is the steep part of the 
bluff? A. Yes, sir. 


abs 
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Q. And what type of growth was on this bluff? 

A. Just sagebrush. [88] 

Q. Just sagebrush, and do you know what that 
long red strip in the upper righthand corner is? 

A. Yes, it is just a continuation of this old canal 
that was dug many years ago. It never has been used 
and it has not been refilled. 

Q. And what are those little red markings in 
other places on the map? 

A. Those are just little abrupt outcroppings of 
rock and brush. 

Q. And you went over that property and ob- 
served those things, did you? i NUS. 

Q. And what is the yellow portion on the right 
side of the map? 

A. The yellow portion would be the townsite. 

Q. And do you know what buildings or improve- 
ments, if any, are located on that townsite? 

A. Yes, there is a hotel building. I understand 
that it used to be a store, but it has been changed to 
a hotel building now. And then there is a cafe 
building. 

Q. Now, step over to this map and describe as 
you have on tract number 77, what you found as to 
the physical topography of tract number 41? 

A. Well, we have quite a considerably different 
situation here. We have a good ranch to start with 
and I will point [39] out as near as I ean, my opin- 
ion of the different types of soil. Beginning at the 
north end, this eighty and down to this road, that is 
a lane that goes back to the neighbor’s property, 
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and this is very good soil, mellow, nice soil. This 
particular little tract here runs up on the sidehill, it 
corners up on the mountain and is in the form of a 
pasture, sidehill pasture. This is just grazing land 
but this is farm land here (indicating), and the 
north end is much better down to this roadway. 
From the roadway down and on the east side of the 
highway this tract contains more gravel, and it isn’t 
as good land, in my opinion, as this upper land. 
Then we come on down to this portion on the west of 
the highway, this portion of land is more or less the 
same type, it is quite gravelly and then from here 
down it starts breaking off and becoming better, 
more mellow soil all of the time, that is, this yellow 
portion is under the hill, that is pasture under the 
hill, but I am speaking of the green portion that is 
above the hill, that is cropland, farming land, and it 
improves all the way up here (indicating). And this 
portion here around the house and down north of 
the house is exceptionally good land and it produces 
well. That holds true down as far as this big hollow 
in here, and then there is a httle difference in the 
soil over here on this side, it isn’t [40] quite as good 
as some of these other types of soil. The homestead 
is very nice, well-fenced and all. This portion (indi- 
eating) is a little pasture and it also runs up on the 
hill, and that I classed as being pasture land. Down 
under the hill along in this area there are several 
good springs that rise under the bluff, this 1s down 
under the bluff from this land, this land is all higher 
than this (indicating). The vellow is under the bluff. 
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There are a lot of good trees and willows and shade 
for stock, and there are a lot of good springs down 
under there, I say a lot but there are several good 
springs. Mr. Ruud has taken these springs and made 
little lakes out of them to retain that water in a stor- 
age capacity and then he has made a ditch down 
through this ground here, on the high ground, which 
tends to irrigate it and keep it wet. It is exception- 
ally good. This portion up here is pasture but not as 
good as this. 

Q. Is that upper portion, the yellow upper por- 
tion, is it being cultivated ? 

A. This is sagebrush pasture, but with quite a bit 
of grass in it, it is not being cultivated. 

Q. What are those red markings in there? 

A. They are outcroppings of rock and gravel. 

Q. Now, referring to the map again, could you 
point out about where those twenty metal granaries 
are located ? [41] 

A. The twenty metal granaries are located just as 
you make your approach to the neighbor’s driveway 
up here. 

Q. And they are practically in the same position 
as that strip just east of the highway, is that right? 

A. I think the red strip indicates the neighbor’s 
roadway. 

@. Well, I mean the one below that, Mr. Dick? 

A. Yes, they are right along here in this tract 
along here, just to the right of the neighbor’s road- 
way as you make your approach. 

Q. Mr. Dick, keeping in mind that the definition 
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of fair market value is the amount of cash or its 
equivalent that a person willing to buy but not re- 
quired to would pay, and a person willing to sell but 
not required to would accept, and considering the 
highest and best use to which tract 77, the outlined 
tract up there, could have been put to on March 4, 
1955, or within a reasonable time after that, do you 
have an opinion as to the reasonable market value of 
tract number 77? 

A. Ido, as of March 4th, 1955, I do. 

Q. And what is that opinion? 

A. $28,410.50. 

Q. Have you figured that out per acre, and if so, 
what does that amount to per acre? 

A. $86.50 per acre. [42] 

Q. Does that include the valuation, if any, that 
you put on the improvements on that tract? 

A. It does. 

Q. Now, just with reference to tract number 77 
itself, just describe what you took into consideration 
in arriving at that figure? 

A. I took into consideration the improvements, 
the type of land, the location of the property, the 
climate, and I tried to include in my opinion every- 
thing that would have any bearing on the value of 
the property, including neighboring sales. I at- 
tempted to arrive at a fair market value. 

Q. Now, Mr. Dick, directing your attention to 
tract number 41, the home place, which is repre- 
sented on Exhibit 2, and keeping in mind the same 
definition of fair market value which T gave you a 
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moment ago, I will ask you if you have an opinion 
as to the fair market value of tract number 41 as of 
March 4, 1955? A. Yes, I do. 

@. And what is that opinion ? 

A. Including the granaries, Mr. Furey, my opin- 
ion is that tract is worth $137,109.40. 

Q. I believe that you covered tract number 34, 
which is the little two acre piece. Now, keeping in 
mind the same definition of fair market value that I 
just gave you, do you have an opinion as to the fair 
market value [43] of that little two acre tract as of 
March 4, 1955? 

A. Yes, I placed a value of that at $250.00, that 
tract. 

@. And what is your opinion as to the total value 
of the whole Ruud ranch as of March 4, 1955? 

A. I believe the fair market value of the Ruud 
ranch as of the date you mentioned is $165,769.90. 

My. Furev: That is all, vou may examine. 


Cross-Examination 
By Myr. Holden: 


Q. Mr. Dick, what was the valuation that you 
placed on the Ruud Ranch on the occasion of your 
first visit there in October of 1952, I believe it was. 
T believe that vou stated that following your visit to 
the ranch on those two days, I believe you said, that 
you made a report and figured the valuation. What 
was your valuation then? The home ranch I am 
speaking of, Mr. Dick. 
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A. That was before the granaries were put on. 

Q. Very well, what was your valuation then? 

A. Onthe home ranch before the granaries were 
put on, $124,349.40. 

Q. Do you know when the granaries were put 
on? A. During the summer of ’53. 

Q. Then what did you give for the home ranch 
on your appraisal m September of 1955, with the 
geranaries on, [44] I mean with the granaries off, 
without the granaries, without taking them into con- 


sideration ? A. $129,109.40. 
Q. And what valuation did you allow for the 
eranaries ? A. $8,000.00. 


Q. What valuation did you allow on the Alpine 
Ranch in October of 1952? 

A. Mr. Holden, that was in July. 

Q. You testified, I believe, October 16, 17 and 202 

A. That was the home ranch. 

Q. When did you appraise the Alpine Ranch in 
19522 

A. The Alpine Ranch was appraised in 1953, 
July 28th and 29th of 1953. 

Q. Then vou never visited the Alpine Ranch in 
1952? 

A. Not for the purpose of making an appraisal 
in 1952, no. 

Q. What valuation did you place on the Alpine 
Ranch on July the 28th and 29th of 19532 

A. $27,470.00. 

Q. And what valuation did you place on the Al- 
pine Ranch in September of 1955? 
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A. $28,410.50. 

Q. Now, I believe that you testified that in July 
of 1953, that you again visited the home ranch? 

A. July 30th. [45] 

Q. And what valuation or appraisal did you 
make of the fair market value on that date? 

A. The way that was done, Mr. Holden, we con- 
sidered the new ground that had been plowed and we 
considered the painting of the buildings and the im- 
provements that Mr. Ruud had done. 

Q. What valuation did you have on July 30, 
1953 ? 

A. There would have been $800 added to the 
figure that I just gave you. 

Q. And how much is that? A. $125,149.40. 

Q. Now, in appraising these properties, did you 
take into consideration the ighest and best use to 
which those properties can be put? 

A. Yes, sir. 

Q. On the occasion of your subsequent apprais- 
als, subsequent to October, 1952, did I understand 
you to say that you took into consideration on the 
later appraisal certain lands that had been placed 
under cultivation that had not previously been under 
cultivation ? A. That was done on July 30th. 

Q. July 30th? 

A. Yes, and again on the later appraisal there 
had been 10.50 acres broken up across the highway 
and converted [46] from sagebrush to farming 
ground and we gave that a new valuation. 

@. You increased the value on that? 
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A. Yes, sir. 
Q. After it was placed in the farm? 
Be VG 


Q. On the occasion of your first appraisal you 
didn’t actually give it an appraisal on its highest 
and best use? A. Yes, sagebrush ground. 

Q. On the first occasion, the first appraisal? 

A. Yes. 

Q. Was it obvious that it could have heen 
farmed? 

A. There was quite a lot of rocks in it, but I was 
under the impression that if it could have been 
farmed it would have been farmed, it was being 
used for pasture. 

Q. Was it obvious that it could have been 
farmed ? 

A. Yes, it was obvious that it could have been, 
but it wasn’t being farmed. 

Q. But you didn’t place your valuation on the 
basis of its highest and best use then when you first 
appraised it? 

A. Yes, because it was in sagebrush and I 
thought at that time that its highest and best use 
was pasture. 

Q. And you were not able to determine that its 
highest. and [47] best use would be for farming pur- 
poses ? A. Not when it was in sagebrush. 

Q. Then you were appraising the land on the use 
that Mr. Ruud was making of it, isn’t that right? 

A. That’s right. 
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Q. And that is what you actually took into con- 


sideration ? A. That’s right. 
Q. And your appraisal was governed by the use 
he was making out of the ranch? A. Yes. 


Q. Out of that particular part of the ground that 
was in sagebrush at that time? 

A. That’s right. 

Q. So far as that part was concerned ? 

A. Yes. 

Q. In your appraisal of the bottom pasture land 
at the home ranch, which I believe was the land over 


here in yellow, is that correct? A. Yes. 

Q. What appraisal, what figure, did you place on 
that land per acre? A. Per acre? 

Q. Yes? A. $140.00 per acre. 

Q. $140.00 per acre for the vellow land? [48] 

A. Yes. 

Q. Is that land suitable for farming? 

A. Not without a lot of clearing. It is my opinion 


that its best use is for stock and pasture. 

Q. Is there any of this lower yellow area that 
would be suitable, in your opinion, for farming ? 

A. A portion of it, a small portion of it. 

@. How many acres of it would be suitable, 
would you estimate? A. Possibly thirty-five. 

Q. Did yon value that for the highest and best 
use on a farming basis? 

A. No, I valued that as pasture land. 

Q. You disregarded any value it might have for 
farming purposes? 

A. Yes, I thought it was best for pasture. 
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Q. I say, you disregarded any value that it 
might have for farming purposes? A. Yes. 

Q. Did you make any inquiry of Mr. Ruud as 
to whether or not any land in yellow had been culti- 
vated ? A. Mr. Ruud was over it with me. 

Q. Did you make any inquiry of Mr. Ruud when 
he was with you as to whether or not he had ever 
farmed any of the area in yellow? [49] 

A. I don’t recall asking him that question. 

Q. Did you make any investigation to determine 
the yield in crops per bushel of grain or tons of hay 


that this ground would produce? A. No. 

Q. You made no inquiry? A. No, sir. 

Q. That matter wasn’t taken into consideration 
in arriving at your valuation ? A. No. 

Q. And the same is also true with reference to 
the Alpine Ranch ? Ae That is Tighe 

Q. That is correct is it? A, Yesmairm 


Q. Now, Mr. Dick, directing your attention for 
the moment to the Alpine property you stated, I be- 
lieve, that there were outcroppings of sagebrush 
and rock in various areas in this strip of land 
running west from the townsite area? 

A. Small ones. 

Q. Those little areas are marked on this map? 

A. Yes, sie 

Q. Then they would be these three little areas 
here (indicating) ? [50] A. Yes, sir. 

Q. Do you know the acreage of those three areas, 
the approximate acreage? 

A. Mr. Holden, I lumped that in with the bluff. 
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Q. Do you know approximately, for the benefit 
of the jury, that acreage? 

A. There was 10.20 acres including the bluff, 
including all we termed as waste. 

Q. Well, how many acres of this bluff, is this 
red area the bluff? A. Yes. 

Q. And all of this would be bluff area in red 
here (indicating) ? a. VY eS.esir, 

Q. Then those little areas would be a small frac- 
tion of an acre each? A. Yes. 

Q. A small fraction of one acre? 

A. Yes, some as low as one-tenth of an acre. 

@. And does that same explanation apply to the 
red area in this portion on the Alpine Ranch? 

Ie Wes: 

Q. This area through here, Mr. Dick, will you 
state to the jury what this area is? 

A. As I remember it in my walking over it it 
is an old [51] canal bed that was constructed and 
made into a canal and the dirt built up into two 
banks, and then left. It has never been filled in. 

Is there any grass or feed in it? 
Yes. 

There is some feed on that area? 
Yes. 

Any feed in this area down here? 
Very little. 

It is a natural type of growth? 

It is steep, yes, it is a natural type. 
But there is feed? 

A little feed, yes. 


Peer ee rore 
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Q. Any feed on the hillside area that is steep 
you say? A. Yes, there is feed on that. 

Q. And the steepness wouldn’t have anything to 
do with the amount of feed on it? A. Noein: 

Q. Do you know the average annual precipitation 
for the area of the home ranch? 

A. Yes, I have it if I can find it. 

Q. It was a factor that you took into considera- 
tion in appraising this property? 

A. Yes, sir. 

Q. The rainfall and precipitation? [52] 

A. Yes, the average rainfall is fourteen inches 
a year. 

Q. You are positive of that, Mr. Dick? 

A. I obtained this from the Government report, 
the Clinton Report of the Palisade Project. 

Q. Did you obtain that from Mr. Ackerman’s 
office ? 

A. No, I have a copy of the Clinton Report. 

Q. Did you obtain any other figures in your ex- 
amination as to the average precipitation based on 
data accumulated in Mr. Ackerman’s office, the 
headquarters office of the Palisade Project? 

A. No, I did not. 

Q. You didn’t talk to him with reference to this 
report? 

A. Mr. Holden, I didn’t get that question quite. 

Q. I was wondering if you made any investiga- 
tion of the Government reports showing the annual 
precipitation at the Palisade Dam site at the Gov- 
ernment office? 


United States of America 53 


(Testimony of David W. Dick.) 

A. No, I have no other information than I ob- 
tained myself out of the Clinton Report. 

Q. Then if the Government report as to the an- 
nual precipitation at the Palisade Dam site area 
shows a substantial increase in average annual pre- 
cipitation, then you would take that into considera- 
tion in fixing the valuation on these properties, 
would you? A. Wel]l—— 

Q. —lIf the Government reports at the Pali- 
sade Dam site area shows a substantial increase in 
precipitation [53] annually over what you have just 
given, you would give that consideration in plac- 
ing your appraisal on these properties would you? 

A. If assumed 

Q). Not that, Mr. Dick, I am asking if it 
showed a substantial increase, would you then take 
that into consideration in arriving at your valua- 


tion ? ‘ 

A. Yes, sir, I think I would have to. 

Q. And you would revise your appraisal figure 
accordingly, depending on the amount of increase in 
the annual precipitation shown by the reports in 
the Government office at the Alpine office, over these 
figures that you have given? 

A. I don’t think there would be enough differ- 
ence to revise my appraisal figure. 

Q. But you would take it into consideration, 
I believe you said that, in arriving at your report? 

Mr. Furey: JI think that answers vour last 
question, and I will object to this as repetition be- 
eause he has said he would take it into considera- 


tion. 
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The Court: He is under cross-examination here, 
so I will let him go ahead. 

Q. That would be an important factor in plac- 
ing the valuation on the property would it not? [54] 

A. Yes. 

Q. So far as the Alpine Ranch is concerned ? 

A. Yes. 

Q. And even so far as the home ranch is con- 
cerned ? A. Yes. 

Q. And if it were substantial, if the increase 
were substantial, you would then consider that and 
then increase the amount of your appraised valua- 
tion? 

A. Well, Mr. Holden, I wouldn’t do that for the 
reason that the precipitation record, the record of 
precipitation in that valley is that the dry months 
are July, August and April. And if this rain should 
happen to fall in May or June, or the wet months, 
it wouldn’t make that much difference. 

Q. Iam not asking that, Mr. Dick, I am asking 
if the average annual precipitation is substantially 
greater than the figure you have given, then you 
would take that into consideration in fixing the 
value of the properties? 

A. If it was substantial enough in my opinion to 
justify a change. 

Q. If that report would show an increase of six 
or seven inches over and above the figure that you 
have given on an annual basis, would that be suffi- 
cient in your opinion to give an increased or revised 
appraisal figure? [55] 
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A. Not unless I knew in what months it fell. 

Q. Do you know what the annual precipitation 
im the Idaho Falls area is, the average annual pre- 
cipitation ? 

A. I haven’t checked it recently, I don’t know 
for sure. We depend on irrigation there. 

Q. Is it substantially less in that area? 

A. Yes, it is substantially less. 

Q. With reference to the Alpine Ranch, does that 
ranch, do you know from your investigation, depend 
on the moisture for crops from natural precipita- 
tion ? Ae Yiess 

Q. Are there any springs located on the Alpine 
Ranch ? 

A. I never was able to find any springs on the 
Alpine Ranch, no, sir. 

Q. To your knowledge, there are none? 

m Lhat’s right. 

Q. What area, or what acreage, is shown in this 
area marked in yellow, do you know? 

A. I[ think it is the townsite. 

Q. The Alpine townsite, do you know the number 
of acres? A. 1.50 acres. 

Q. And did you take into consideration in arriv- 
ing at the fair market figure, whether or not there 
was any—in considering the highest and best use to 
which this land could be put, did you consider 
whether there was [56] any need for increased 
acreage to be set aside for townsite purpose ? 

A. No, I didn’t. T allowed more for the townsite 
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than the other ground, but I didn’t consider the 
need for more acreage. 

@. Where is that townsite located? 

A. It is located at the intersection of highways 
189 and 26, near the dividing line or the state line 
between Wyoming and Idaho. The buildings on the 
west side are in Idaho and the buildings on the 
east side of the road are in Wyoming, the line runs 
between the two sets of buildings. 

@. And so the line, the state line, is located 
about the center of the highway ? A. Yes, sir. 

Q. Then the townsite is located on the border 
or the Idaho-Wyoming line? A. That’s right. 

Q. At the junction of two important U. 8. high- 
ways? A. Yes. 

Q. Are those highways, as a result of your in- 
vestigation, are they kept open during the winter 
months ? 

A. AJlI know is that on the occasions I have had 
to travel them in the wintertime, they have been 
open when I had to travel them during the last two 
or three winters. [57] 

Q. You didn’t make an investigation to find that 
the highway department kept them open? 

A. No. 

Q. But you know of common knowledge that 
people go into Jackson, Wyoming, on that road in 
the wintertime ? ae eyes. 

Q. And to Afton, Wyoming, and points south? 

JA, MEGRE 

Q. Do you know whether there is bus service 
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available in that area? A. Yes. 

Daily transportation service ? 

Yes, I think that is called the Alpine Bus. 
Is it the Star Valley Bus? A. Yes. 
I think the Star Valley-Jackson Bus? 
Yes, I guess that’s it. 

Is there daily service? 

I believe that is, yes. [58] 
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DAVEY. DICK 
recalled and cross-examination continued, having 
heretofore been duly sworn. 


Cross-Examination 
By Mr. Holden: 


Q. Mr. Dick, you testified that the highest and 
best use for the Alpine property was the raising of 
barley and pasture, was that vour testimony ? 

Pome eS. 

Q. In ariving at your valuation, that is what you 
took into consideration, that those were the types 


of crop that could be raised? Aes: 
Q. Pasture and raising barley? 
A. Yes, sir. 


Q. Do you know whether or not wheat is raised 
in the area? 

A. Idon’t think there is hardly any wheat raised 
in the area. In the three summers that I have been 
up there, I have noticed two or three small patches 
of wheat. 
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@. Then they can’t raise wheat in the area? 

A. I have seen wheat growing there. 

Q. Do any of the farmers in that area, the area 
of the Alpine Ranch, have wheat allotments. 

A. Not to my knowledge. [61] 

Q. To refresh your recollection, do you know 
whether or not the Shurtliff property had a wheat 
allotment? 

A. Iam not familiar with that. 

Q. That joins the Ruud property. You don’t re- 
eall having considered that matter in connection 
with the appraisal of that land? 

A. Ididn’t appraise the Shurtliff property. 

Q. What type of property do you have in mind 
on that? 

A. I would think early spring pasture, May or 
June pasture, and then again fall feeding for 
sheep. 

Q. Did you take into consideration whether or 
not they could raise seed potatoes in that area? 

A. No. My best opinion is that they can’t on 
account of the frost, the early frost. 

Q. Do you know whether they raise seed potatoes 
at Ashton, Idaho? A. Yes, they do. 

Q. And that is a similar elevation? 

A. Yes, a similar elevation. 

Q. Do you know whether they raise seed pota- 


toes in Teton Basin? A. Yes, they do. 
Q. They raise a lot of them there? 
A. jes. 


Q. And that is a higher elevation, isn’t it? [62] 
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A. According to Mr. Ackerman’s testimony, yes. 

@. And do you know whether or not they raise 
seed potatoes in the Irwin area? 

Mr. Furey: I am going to object to this. I am 
going to object on the ground that it is incompetent, 
irrelevant and immaterial, it is immaterial for the 
reason that the mere fact that the elevations are 
similar doesn’t necessarily mean that they have the 
same climatic conditions there, there could be other 
factors such as mountain protection and other things 
that could determine when they would have a frost 
in these areas that counsel mentioned. There is no 
foundation laid for that. 

The Court: J will let him go into that, we will 
see if he can connect 1t up, he may proceed. 

Q. Do vou know whether or not they raise seed 
potatoes in the Irwin area? 

A. J have never seen any there. 

Q. You never made any investigation to deter- 
mine what crops they could raise in the Irwin area? 

A. I never saw any potatoes so I wouldn’t 
know. 

Q. You never checked to see what crops they 
could raise in the Swan Valley area? 

A. Yes, I have checked in the Swan Valley 
area. 

Q. Do you know whether they raise seed pota- 
toes there? [63] 

A. T think they do on the lower ground. 

Q. And how far is that from Mr, Ruud’s Alpine 
Ranch ? 

A. I imagine about twenty-five miles. 
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Q. You didn’t take into consideration, did you, 
in connection with placing a fair market value on 
the Alpine Ranch, whether they could raise alfalfa 
seed on the ranch? 

A. My best judgment at the time when I was 
appraising was that they couldn’t due to the frost, 
the early and late frost. I don’t believe that they 
could raise alfalfa seed. 

Q. You didn’t take that into consideration? 

A. No, I assumed that they could not. 

Q@. I believe that you testified that this Alpine 
Ranch was dry farm? A. Yes, sir. 

Q. Do you know whether or not crops are raised 
on that each year? 

A. My information from people who have lived 
in that area is that the last few years it has been 
cropped every year, but that years ago it was in 
pasture, in hay, and sagebrush, and there was no 
need for it to be cropped every year. However, I 
examined the crops in there while growing and at 
harvest time two or three falls, the barley, and I am 
convinced that if [64] they continued to raise 
barley every year 

Q. I just want you to answer my question, Mr. 
Dick. 

Mr. Furey: I think that the witness should be 
allowed to finish his answer. 

The Court: Yes, let the witness explain, Mr. 
Holden. 

Mr. Holden: I certainly want to give him every 
opportunity to explain. 
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A. I believe that if they should continue to 
raise barley every year they would eventually run 
the land out so that it wouldn’t produce a profitable 
erop. It is the type of land that cannot stand to be 
cropped every year. 

Q. That is true of all land, you couldn’t crop 
it every year with the same crop? 

A. It is not good for the land, no. 

Q. That isn’t good for any land? A. No. 

Q. And could you raise a crop on the Alpine 
Ranch with some diversification of crops, with crop 
rotation ? 

A. I would say that you would have to dry farm 
it and let it lay idle every other year. 

Q. And that is the basis for your valuation, that 
is, leaving it idle every other year? 

A. If you continued farming it, yes. [65] 

Q. And you took that into consideration ? 

A. Yes, sir. 

Q. And did you know whether there was any fall 
plowing on the Alpine Ranch in the fall of 1954? 

A. As I remember there was some fall plowing 
in the fall of 1954. 

Q. And did you take that mto consideration in 
placing the valuation on that land? 

A. No, I assumed that he was doing that as all 
farmers do, they try to get as much fall plowing 
done as they can to relieve them of that much work 
in the spring. 

Q. This land was condemned, I believe you know, 
in March, March 4, 1955? 
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A. That is my understanding. 

Q. And in your valuation you didn’t make any 
allowance for fall plowing? A. No, sir. 

@. Do you have an opinion as to the cost per 
acre of plowing land? 

A. Well, I imagine with modern equipment of 
today, one could plow it for a dollar and a half an 
acre. 

Q. Do you know what the going price is? 

A. Ido not know, no, sir. 

Q. And what is the home ranch best suited for, 
Mr. Dick? 

A. The home ranch is best suited for the produc- 
tion of [66] hay, pasture, and barley, in my opinion. 

Q. You did not, in arriving at the fair market 
value, take into consideration any crop such as 
wheat that might be raised on it? 

A. Yes, I took that into consideration, Mr. 
Holden, I did. I thought that the risk of early 
frost was too great—late frost in the spring and 
early frost in the fall was too great for them to take 
the risk on raising wheat. 

Q. That was your own opinion? 

AL Yes, siy 

Q. You don’t know the practice with reference 
to raising wheat on the ranch? 

A. Only as I observed it the last three summers. 

Q. And you don’t know what the practice is as to 
raising wheat in the area around the home ranch? 

A. Only as I observed it in the last three sum- 
mers and I saw very, very little wheat. 
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Q. You have seen wheat in that area? 

ame Yes. 

Q. And you didn’t take in consideration that 
seed potatoes could be grown on that ranch ? 

A. Yes, I did take it into consideration if the 
grower wished to venture the risk of frost that 
they have in that area. [67] 

Q. Did you make an investigation with reference 
to the frost in the spring, or is it based on your own 
recollection ? 

A. No, I have a report on that, from the Clinton 
Report. 

Q. What is that Clinton Report? 

A. That is a report which was gotten out for the 
Palisade Project in order that the dam could be 
authorized. It has to do with all the facts concerning 
the area, the reservoir conditions, what the reservoir 
is to be built and used for, and all of the factors 
bearing on the Paltsade Reservoir. 

Q. Do they raise potatoes in the Idaho Falls 
area? Aw Wee 

Q. Do they have late frosts there in the spring? 

A. Some springs, yes, si. 

Q. Well into June? 

A. Yes, I have seen June frosts. 

Q. Do you know how late in the season they 
plant potatoes in the Idaho Falls area? 

A. June the Ist and 2nd, along in those dates. 
June 5th would be a late date, it would be the last 
of the season for planting. May 10th to 20th is 
potato planting time. 
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Q. But it is customary to plant them as late as 
June 5th? 

A. TI have seen that done, yes, sir. [68] 

Q. Did you make an investigation to determine 
whether seed peas could be raised in the area of 
the Ruud home ranch and the Alpine Ranch? 

A. TI believe they could be raised, yes. 

Q. But you actually didn’t take that into con- 
sideration in your valuation? 

A. No, sir, I didn’t. 

Q. Now, I believe that you testified on direct 
examination that there were springs located on the 
home ranch? A. That’s right. 

Q. Those springs are in the area of the yellow 
patch, are they? 

A. Down under the bluff. 

Q. In this area up here? AN VERS, 

Q. Do you know how many springs are in the 
area of the yellow patch here, here on the map (in- 
dicating), this is the home ranch. 

A. Well, I don’t know exactly how many, I ob- 
served about four or five good springs, there may be 
little tricklings but I observed four or five good 
springs. 

Q. You never actually checked to count each 
spring? 

A. Mr. Ruud walked with me and we went 
through the willows there and he directed me to the 
main springs. He indicated four or five good springs 
and he didn’t call [69] my attention to any wet 
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spots on the bank that could be construed to mean 
springs. All the springs he showed me were good 
springs. 

Q. Will you tell the jury just what you observed 
with regard to the water there in those springs, the 
volume of the water? 

A. I observed that Mr. Ruud had created a little 
reservoir around those springs by means of pushing 
up the bank to retain the water in a pond. He had 
evidently done that with a bulldozer and he created 
a little outlet and put in a headgate to release the 
water from the springs as he wished to have it, and 
then he had the main ditch across this pasture land 
where his pasture was kept wet by this water from 
the springs. 

Q. Did you check to determine whether there 
was a continuous flow of water from the springs 
that rise on the vellow area? 

A. Yes, there is a continuous flow. 

Q. And did you determine how many inches, or 
have you an estimate as to the number of inches 
that rise and that flows from those springs ? 

A. When I was there, and Mr. Ruud was with 
me, the water was all coming through the ditch at 
that time. I didn’t measure it but I would judge 
there was 45 or 50 inches from all of the [70] 
springs. 

Q. And when was that? 

A. That was October the 16th and the 17th, 1952. 

Q. Did you observe the flow of water from those 
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springs in September of this year when you were 
on the place? 

A. Yes, sir, and I couldn’t see any particular 
difference. 

Q. You would estimate the same number of 
inches ? A. Yes, sir. 

Q. That is just an estimate by looking at them? 

Yes: 

@. You don’t know whether there is a greater 
flow during the spring of the year or not? 

A. I don’t know, but from the source of the 
springs and the regularity they seem to have, I don’t 
think that there would be any more in the spring 
because they seem to be good substantial year round 
capacity springs. 

Q. And you don’t know whether they vary dur- 
ing the summer months, that is, of your own knowl- 
edge? A. No, I don’t. 

Q. Who was with you when you first went to the 
ranch for the purpose of making the appraisal? 

A. J. R. Sayer, Alvin Robinson and J. C. Ben- 
nett and myself. 

Q. They were appraisers along with you? 

A. Yes. 

Q. Appraisers for the Bureau of [71] Reclama- 
tion? A. ~ Yes, sit 

Q. And they accompanied you to the Alpine 
property when you later went up there? 

A. Yes, sir. 

Q. Mr. Bennett and Mr. Robinson served with 
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you as appraisers for all of these properties in that 
area? A. Yes. 

Q. Do you know their business, Mr. Dick? 

A. My. Bennett 

Mr. Furey: I object to that, your Honor, not 
that I care whether he has this information or not, 
but I cannot see where it is material to any of the 
issues here. 

The Court: I don’t believe it is material to the 
matters at issue here, but I will let him tell you 
what their businesses are. 

A. Myr. Bennett is a retired rancher and a re- 
tired bank director and he makes personal loans on 
properties. 

Q. And Mr. Robinson? 

A. That was Mr. Bennett I told you about. 

Q. Yes, and now what is Mr. Robinson’s busi- 
ness ? : 

A. J understand that he is a machinery dealer at 
Afton, Wyoming, and also a Studebaker automobile 
dealer. 

Q. Was he a former officer of a bank in that 
area? 

A. I don’t know as to that, but I do know that 
he sold a [72] very good ranch in Star Valley when 
he moved to Afton and went into the machinery 
business and the automobile business there. 

Q. You don’t know that he was a vice-president 
of the bank in Star Valley? 

A. No, I didn’t know that. 

Q. Now, in making your appraisals, was it cus- 


68 Bert Ruud, et ux., vs. 


(Testimony of David W. Dick.) 

tomary to discuss the various properties that were 
being appraised, with the other appraisers, I mean 
just to discuss the valuation ? 

A. During the appraisal, during the time that I 
walked over the ground and the other appraisers 
walked over the ground, we each took our own 
courses, we took our own notes, we had our own 
books and we made up our own minds and arrived 
at the values and our own prices, but in order for 
us to turn in a comprehensive report to the Govern- 
ment—that doesn’t go in in the form of five ap- 
praisals. If they are working on the same property 
they must have a conference and submit an ap- 
praisal that they each approve whether it is their 
own opinion or not. 

Q. Then you do discuss values before arriving 
at your appraisal, or at the valuation ? 

A. After the appraisal we discuss the values for 
submittal. 

Q. You discuss the values of the property in 
question do you not? [73] A. That’s right. 

Q. So that actually you do discuss the values 
with the appraisers that are working on the project 
or the property with you? 

A. Of necessity, yes, sir. 

Q. Now, you reside in Idaho Falls? 


A. Yes, sit. 
Q. And you are Manager of the Idaho Irrigation 
District? A. Yes, sir. 


Q. Is that a full-time position ? 
A. Yes, sir. 


United States of America 69 


(Testimony of David W. Dick.) 

Q. I believe that you stated, Mr. Dick, that you 
had purchased or supervised or taken part, in 
acquiring of land for the District from property 
owners ? 

A. Yes, we had several occasions to do that. 

Q. And has that been at the request of the 
property owners in some instances? 

A. No, at the request of the District. 

Q. And would that be for the purpose of 
straightening out a bend in the canal or some such 
purpose as that? 

A. Or if we had a weak bank and had to rein- 
force it we would have to buy more right-of-way to 
reinforce it. 

Q. Did that involve small plats or acreages? 

A. Except where we made a new canal and then 
it would involve several acres, we made two exten- 
sions, we made [74] what is known as the German 
extension and the Butte Arm extension. 

Q. How many years ago was this? 

oe Hnd937jess andy 39. 

Q. But you have built no large extensions, and 
there was no acquisition of property since those 
dates? 

A. Not of a project nature, no, sir. 

Q. Now, you also stated that you had experience 
as appraiser of estates I believe? A. Yes, sir. 

Q. And in making appraisals for estates, you 
take into consideration, do vou not, the tax problems 
of the estates? A. Tax problems 2 
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Q. Yes, whatever inheritance tax might be in- 
volved. 

A. Not in arriving at the price of real estate. 

Q. Did you ever consider the tax problem with 
which the estate or estates are confronted in arriving 
at the value of what you are appraising ? 

A. I never had occasion to, in those appraisals; 
in the appraisals that I made the requests were al- 
ways made that I appraise the valuation of the 
property. 

Q. And you have made some appraisals in the 
Idaho Falls area in connection with that? 

A. Yes. [75] 

Q. Directing your attention to the Alpine prop- 
erty, what factors did you take into consideration 
in arriving at a fair market value there, insofar as 
the location of the property is concerned, the serv- 
ices there for the use of the people who reside on 
the premises, such as highways, schools and so on, 
just tell the jury what factors you considered ? 

A. I didn’t take any factors into consideration 
that I wouldn’t give to residential property along 
the same highway. 

Q. Now then, what factors did you actually take 
into consideration ? 

A. The fact that there was a mail route, a bus 
route, also the fact that there was a store there, 
the fact that it was close to the highway, and I just 
added those factors all in to arrive at my value. 

Q. They are important factors in arriving at the 
valuation of property ? A. Yes. 
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Q. Do you know what mail service is available 
to the property ? 

A. It isa Star Route from Idaho Falls. 

Q. Daily mail service is it? A. Yes. 

Q. The same to the home ranch? 

A. The same route takes mail to the home ranch, 
yes, that is the same route. [76] 

Q. Is there a daily bus service? 

A. There was when I was in the country. 

Q. Do you know anything with reference to the 
trucking service by common carriers? 

A. There are many people who have semi-trucks 
in the area for trucking cattle and produce out of 
that area. I recall seeing the Doug Andrews Com- 
pany up there and trucking grain and other ma- 
terials out of the area. 

Q. Then you didn’t take into consideration any 
other type of transportation in there? 

A. No, only that it was available. 

Q. Do you know whether the television reception 
is good on the Ruud home ranch? 

A. I don’t know about that. This man Alvin 
Robinson said it was good at Afton, Wyoming. I 
don’t know how it is at the Ruud home ranch. 

Q. You didn’t take that into consideration ? 

A. No. 

Q. Did you take into consideration the availa- 
bility of schools? A. Yes. 

Q. Do you know anything about the school bus 
service to the home ranch, and the Alpine Ranch ? 

A. There is daily school bus service. 
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Q. And good schools in the area? [77] 

A. Yes, sir. 

@. And you say daily school bus service? 

A. Yes, sir. 

Q. Now, in arriving at the valuation, what fac- 
tors did you take into consideration on the Alpine 
Ranch with respect to the improvements that you 
saw there? 

A. The improvements consist of a cafe building, 
a store building that has been converted into a hotel. 
Mr. Ruud dug a nice well there, there is a well on 
the premises, the lights are there from the Salt 
River R.E.A. electrical service. 

Q. Did you place a separate valuation on the 
well ? A. Yes, sir. 

Q. What valuation did you place on the well? 

A. TI included the pipe and the well and every- 
thing connected with the well, and appraised it at 
$1,500.00. 

Q. What price or valuation did you place on 
the hotel? 

On the hotel I placed a price of $5,076.00. 
How large is that hotel? 
The hotel is 47 by 27. 
How many rooms, do you know? 
Seven rooms and a bath. 
Do you know how many baths? 
LT saw one and I think there was a little wash- 
room, I don’t recall for sure. [78] 
Q. You don’t recall two baths? 
A. I am sure there was one. 
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Q. You are not sure whether there was a second 2 

A. No. 

Q. If there was a second, would it have any bear- 
ing on the valuation you placed on it? 

A. I don’t think so. 

Q. You wouldn’t give it any additional or in- 
creased value by reason of two toilets and baths? 

A. No, I don’t think so. 

Q. Do you know what kind of heat there is in 
that hotel? 

A. They have butane wall heaters. 

Q. And are they installed in each room? 

A. Yes, sir, installed in each room. 

Q. Did you place any separate value on the land 
where the hotel is located? AL Yes) i did. 

Q. What valuation did you place on that? 

A. $260 an acre. 

Q. I believe you testified that you had checked 
into some sales in the area, did you check into 
sales in the area of this little block down here (in- 
dicating) ? 

Mr. Furey: Just a moment, I will object to that; 
there is no foundation to show that the cireum- 
stances of the sale were such that it [79] was a 
free and open sale on the free and open market. 

Mr. Holden: I haven’t asked what the price was 
yet. 

The Court: He may answer this question. 

A. JI wonder if I may have that question again? 

Q. Did you check into any sale of these premises 
next to the hotel on this that is blocked out here ? 
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A. No. 

Q. You didn’t cheek into that? A. No. 

Q. Do you know the size of that area? 

A. 1.5 acres. 

Q. The part that is blocked out there that is 
excluded from the Ruud property? 

A. I don’t happen to know that, I didn’t ap- 
praise it. 

Q. Now, with reference to the store building, 
what valuation did you place on it? 

A. I have it as a cafe building. 

Q. Well, let me ask this, what buildings are 
there ? 

A. Well, this is a cafe building on the south end, 
I valued that at $2,340. 

Q. Do you know or did you observe the type of 
foundation that building is built on? 

A. Yes, it isa cement foundation. [80] 

Q. Is there water in the building? A. Mas: 

Q. Do you know the number of rooms? 

A. Well, there is a large front store room, and 
then a big room in the back that they have used as 
living quarters. 

Q. What valuation did you place on the land 
where the store building is located? 

A. T placed a valuation of $250. 

Q. Is the valuation on the land just on the land 
occupied by the store building? 

A. No, it is not, there is 1.50 acres around the 
two buildings. . 
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Q. You placed a valuation on the 1.50 acres, 
of how much money? A. $250 an acre. 

Q. At the rate of $250 an acre? A, Y és 

Q. And that was an acre and a half of land? 

A. 1.50, yes. 

Q. Now, were there any other buildings or im- 
provements in the area that you observed that are 
on the Ruud property? 

A. There is a sewer with forty feet of pipe. 

Q. Did you appraise that separately ? 

A. Yes—well, no, it is connected with the well 
and what [81] goes with the well, so it is included in 
the $1,500. 

Q. On the Ruud Alpine Ranch are there any 
other improvements ? 

A. There is a cafe, a hotel, and a log granary. 

Q. The log granary, what valuation did you place 
on thaté A. $60.00. 

Q. Do you know the size of it? 

A. Yes, it is 32 by 16, an old building with no 
foundation. 

Q. Is it made into a granary, does it have bins, 
or do you know? 

A. It has been used for a granary at one time 
and there are bins. 

Q. Did you take into consideration the storage 
capacity of that building ? 

A. I took into consideration the shape the build- 
ing was in, the approximate age and that was all. 

Q. Are there any other improvements on the 
Ruud Alpine Ranch that you considered ? 
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A. There was 410 feet of galvanized pipe that 
would be—I included that, however. 

I see, that was included ? A. Yes. 

Now, was there any fencing? 

85 rods of fence. 

What type of fence? [82] 

Two-barbed wire fence. 

Did you give any valuation to the fence 
ae A. A dollar a rod. 

Do you know the type of posts? 

Old cedar posts. 

Native cedar? 

No, they are the boughten type of posts, old 
cae split cedar type of posts. 

Q. With reference to the land in the Alpine 
Ranch itself, did you place any separate valuation 
on the land indicated in the map in green? 

A. Yes, I placed about two or three different 
valuations on that, Mr. Holden. 

Q. Will you just state what valuations you 
placed on it? 

A. That area down there under the hill 

Q. Would it help any if you approached 
the map to designate the area? 

A. I believe I can do it from here, Mr. Holden, I 
have so many papers. 

Q. Now, is this the area you mean right here 
(indicating) ? A. Yes. 

Q. This is the rim (indicating) ? 

A. There is 12.20 acres of land under the hill 
that is good farming land. 
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Q. This green area (indicating)? [83] 

A. Yes, that is $100 an acre. 

Q. Very well, sir, just proceed. 

A. Now then, up in the top area there, down 
just quite aways further than that, Mr. Holden, 
about right in there, I have given that 80 acres 
there a value of $75 an acre. 

Q. That is this 40 here (indicating) and this 40 
here? mAs Yes 

Q. That is the entire area across here? 

pace NGS, 

Q. And all of that area where the pointer is, on 
down toward, well, clear on back to the buildings? 

A. Yes, clear back there. 

Q. This area (indicating) ? 

A. Yes, clear back to the buildings, that con- 
stitutes 215.77 acres and I gave that $50 an acre. 

Q. Did you base that valuation 

A. -———rThere are two or three other little tracks 
up there. 

Q. Pardon me, just go ahead. 

A. There are 5.20 acres above the red mark up in 
the corner. 

Q. Up here (indicating) ? 

A. Yes, 5.20 acres, I gave that $60, the 10.20 
acres that is classified as bluff and pasture. 

Q. Is that this area that I am indicating here? 

A. Yes, the red, that I gave $10 an acre. [84] 

Q. Now, with respect to the home ranch, did 
you take into consideration the fences ? 

A. Yes, I did. 
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Q. Will you state to the jury what valuation 
you gave to the fences, and indicate the number of 
rods, do you have that? 

A. Yes, I have that. There are, on the home 
ranch, 300 rods of 30-inch netting at $2.50 a rod. 
There are 275 rods of four-barbed wire fence at 
$2.00 a rod. There are 560 rods of 26-inch netting 
and two-barbed wires and that is at $2.50 a rod. 

Q. And that is the valuation you placed per rod? 

A. Yes, per rod. There are 620 rods of two- 
barbed wire at $1.00. There are 720 rods of three- 
barbed wire, at $1.50. There are 360 rods of 36-inch 
pasture netting at $3.00. 

@. What do you mean by pasture netting? 

A. It is 42-inch netting. 

Q. Will you tell the jury what type of fence- 
posts there are on those fences? 

A. Well, most of Mr. Ruud’s fenceposts—well, 
I will say that he has a variety of posts, he has 
quite a few native cedar posts scattered around in 
the fences and he has a lot of split cedar posts, 
some of them are in excellent shape and others are 
beginning to rot away, but we [85] appraised the 
fence according to the wire, the netting and the 
barbed wire on them rather than put too much on 
the posts. 

Q. Did you take mto consideration any water 
pipe or water lines for domestic water purposes? 

A. Yes, I did. 

Q. And what did you consider as to the number 
of feet of pipe, or however you determined that? 
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A. I got this footage from Mr. Ruud and he has 
100 feet of one-inch pipe at twenty cents. He has 
3,240 feet of two-inch pipe at forty cents. You 
understand I put the price on it, but he told me the 
rodage, or the footage, as I say there were 3,240 
feet of two-inch and there were 700 feet of one-inch, 
300 feet of 34 inch pipe, the 34 inch pipe is at 
twenty cents and the one-inch at twenty-five cents. 

Q. Did you determine the location of these water 
lines as to what areas on the farm this water was 
piped to? 

A. Yes, the 3,240 feet of two-inch pipe is the 
main line that comes from his neighbor, Mr. D. 
Worth Smith, there is a long main line from a spring 
up in that area, and it comes down to Mr. Ruud’s 
house, then it is piped in different areas to his build- 
ings. 

Q. To all of the buildings? 

A. To all of the buildings on the bench, yes. 86] 

Q. Do you know whether there is any piping 
down to the bottom pasture land, this area in yellow ? 

A. I didn’t see any, and I wouldn’t think that 
there would need to be any and I wouldn’t think 
there would be any because the water stays open all 
winter from the spring. 

@. You didn’t see any? 

A. No, I didn’t see any down there. 

Q. And is the domestic water supply by gravity 
flow? A. Yes, that’s mght. 

Q. Did you place a separate valuation on the 
spring and on the water pipes? 

A. The spring heads up in Mr. D. Worth Smith’s 
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place, and as I recall, Mr. Smith was paid for the 
spring. Mr. Ruud has the water by right of use, 
but I don’t think that he had the ownership of the 
spring. 

Q. Mr. Smith was paid for the spring by whom? 

A. By the Bureau of Reclamation. 

Mr. Furey: May I ask a question in aid of an 
objection, your Honor? 

The Court: Yes, you may. 

Q. (By Mr. Furey): You say that this spring 
is located on property other than property involved 
in this case? A. Yes. 

Mr. Furey: Now, we object to [87] anything 
concerning the spring, there is nothing to show that 
Mr. Ruud—in fact, the indications are quite strong 
that Mr. Ruud does not own this spring. 

The Court: Mr. Holden, you know whether he 
does or not, and if he doesn’t own the spring then 
the objection is well taken. 

Mr. Holden: Mr. Ruud has used that spring for 
forty years and I am asking now to see what this 
witness took into consideration. 

Mr. Furey: I think, your Honor, it is improper 
to suggest to the jury that he should have taken this 
into consideration. It is my opinion that he definitely 
should not. 

Mr. Holden: Your Honor, it 1s a well known rule 
of law in Idaho that most water rights don’t origi- 
nate on the property where they are used. It is a 
question of use and we will show the use and we 
think it is a factor in determination of the value of 
this property. 
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Mr. Furey: I will concede that Mr. Holden is 
much better educated on the water rights and water 
law than I am, but the same law as to irrigation 
water certainly does not apply to springs. 

The Court: I think I know where the line is 
drawn. You cannot show the value of the spring [88] 
if the spring is still in the ownership of the person 
who owns the land where the spring is located, and 
that is not this party in this action. I will allow you 
to show what values he used. 

Q. Do you know the source of water supply, for 
domestic use, to the Ruud home ranch ? 

A. Mr. Ruud told us. He instructed us that the 
source of the domestic water supply was through a 
long pipeline from a spring that originated on the 
D. W. Smith property. 

@. Did vou inspect the spring to see the source 
of the water supply for his domestic use? 

No, I did not. 

You didn’t go up to the spring? A, ao: 
You saw the water at the house? 

Yes. 

And you took for granted what he told you as 
to aie source of its supply ? 

A. I saw the spring when I was on Mr. Worth 
Smith’s place. 

Q. You didn’t know then that that was the source 
of Mr. Ruud’s supply? 

A. No, because I was appraising Mr. Smith’s 
place first. 

Q. So far as you know yourself, you don’t know 
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but what Mr. Ruud’s source of water supply is from 
a well, from your own knowledge? [89] 

A. I never saw the spot where it entered the 
pipeline, but I was told by the neighbors and by 
Mr. Ruud. 

Q. But you don’t know the source of the supply 
of the domestic water for the Ruud home ranch? 

A. No. 

Q. Then you didn’t place any value in arriving 
at your total valuation, on the supply of the domestic 
water ? 

A. Not specifically, but he couldn’t live down 
there without domestic water. 

Q. But you didn’t take that into consideration? 

A. I didn’t pay him for the water that he uses 
but I paid for the pipe that leads to the water. 

Q. You didn’t take the water into consideration 
in arriving at your valuation? 

A. -No, I didn’t. 

Q. What valuation did you place on the pipe? 

A. $1,296. 

Q. Is that for all of the pipe? 

A. No, that is for the pipe that furnishes his 
water supply. For all of the pipe it is $1,551. 

Q. What other pipe is there other than the pipe 
that furnishes the water supply for his domestic 
use ? 

A. he pipes that go through the corrals, the 
yards and the buildings. 

Q. Now, did you take into consideration the 
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buildings and [90] other improvements on the Ruud 
home ranch? ING SESE Sate. 

Q. What improvements did you take into con- 
sideration by way of buildings ? 

A. All of the buildings that were there, the farm- 
house, the garage and the barn. 

Q. Did you place separate valuations on the 
various improvements ? A. Yes. 

Q. Now, will you kindly state the value that 
you gave to each of the buildings and improve- 
ments ? 

A. For the farmhouse 40 by 36 by 8, $12,960.00. 

Q. How many rooms are there in that house? 

A. There are five large rooms downstairs with 
a full basement and a large room, a large attic 
room upstairs. 

Q. Did you take into consideration whether or 
not it was a modern house? 

A. Yes, it is a modern house. 

Q. Do you know what type foundation is under 
that house? 

A. Yes, a cement foundation, and it is a good 
log house covered with shakes. 

Q. Is there a fireplace in the house? 

A. Yes, there’s a fireplace in the house and also 
a furnace. 

Q. Very well, now go ahead with the other im- 
provements. 

A. A garage 18 by 20, $900.00. A barn 12 by 14 
by 16, $336.00. [91] 

Q. What barn is that, do you know? 
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A. It is just a little barn out to the side, just 
a small building. 

Q. A horse barn? 

A. TI imagine it was used for a stallion at one 
time. . 

Q. Do you know what type of foundation that 
building is on? 

A. It is on a cement foundation. 

Q. Do you know whether there is a double story 
to that barn? 

A. It is a 16-foot high building. 

Q. And is it a double story building? 

A. Yes, there is some loft room for hay. 

Q. What type of construction is that horse barn? 

A. It is a frame construction with metal roof, 
in fair condition. 

Q. Do you know if that is lined with plank? 

A. It has a plank floor. 

Q. Is there any planks on the walls as you in- 
spected it, on the side? 

A. I didn’t make a note of any plank. I doubt 
that there is any on there. 

Q. You don’t recall that? 

A. I don’t recall. 

Q. Now, go ahead. 

A. There is a hog house 24 by 12, $100.00, the 
hog house has a lean-to, just a little lean-to there 
for little pigs, [92] and that was $10.00. One large 
granary 18 by 31 by 11, $1,953.00. 

Q. What type of construction is that? 
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A. Two by four construction, one on top of the 
other. 

Q. That is a good solid type granary ? 

Ae VEE 

Q. And in good condition of repair? 

io Yes. 

Q. On a cement foundation? Be cs! 

Q. Now then, with reference to any machine 
sheds that might have been attached to it? 

A. Yes, there are two lean-to machine sheds, 
17 by 31 by 11, I gave $500 for them. 

Q. And they are in good condition of repair? 

eee \ CS: 

Q. Do you know the capacity in bushels of the 
granary ? 

A. Not for sure, I think it would hold 2,500 to 
3,000 bushels of grain. 

Q. All right, now go ahead. 

A. A cow barn, 49 by 29 by 12 feet high. It is an 
old building, on a cement foundation. I gave 
$1 421.00. 

Q. Did you observe whether or not there are two 
entrances to that from the ground floor level? 

A. Yes, there is, there is one on each end, the 
north and the south. [93] 

Q. Is that a two story structure? 

A. Yes, there is some storage room. 

Q. Storage room above? A. Yes. 

Q. Can you enter the second story from the 
ground floor level? Aw “Yess 
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Q. And what is the size of the upper story that 
has the ground floor level? 

A. It is 49 by 29 by 12, 12 feet high. 

Q. Now then, the bottom story? 

A. It is about 10 feet high. It is the same dimen- 
sions, but about 10 feet high. 

Q. And you say there is a ground floor entrance 
to the second story? A. Yes. 

Q. It is built on a hill sort of? A. Yes. 

Q. Andon a concrete foundation? A. Yes. 
Q. What type of roof does it have? 

A. It has a shingle roof. 

Q. You say it has what kind of a roof? 

A. It had an old shingle roof and Mr. Ruud put 
metal roof over the shingles and painted it. [94] 
Q. Then it has a metal roof? A. Yes. 

Q. And what type of metal roof? 

A. Just this regular—it is very thin metal, 
regular metal roofing, sort of a tin 

Q. Is it an aluminum type? 

A. Yes, an aluminum type roof. 

Q. It is an aluminum type roof that you use for 
that purpose? A. That’s right. 

Q. And is it in good condition of repair? 

A, Yes 

Q. Now, go ahead again. 

A. There is a blacksmith shop 25 by 12 by 10, 
$100.00. There is a log chicken house 24 by 36, 
$125.00. 

Q. Did it appear to be formerly built for a 
house, a home? 
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A. No, it was built of small logs, especially for 
a chicken house. 

Q. That is your recollection? 

A. Yes, that is my recollection. There is a 
brooder house 12 by 5 by 5, $75.00. There is a tenant 
house 23 by 14, and 12 by 20, at $1,686 and $720.00. 


@. How many rooms in that house? 

A. Four rooms. 

Q. Is there running water in the house? [95] 

Ee) eS. 

Q. Is there a basement to the house? 

A. Just a little basement with a cement top 
over it. 


@. Is it in the house or under the house? 

A. It is just off kind of to the side, under one 
end. 

@. Do you enter it from the house, or do ro 
know? A. That is my recollection. 

Q. That is a concrete type basement? 

me Yes. 

Q. And what valuation did you put on the 
tenant house ? 

A. $1,686, plus $720. There is a hospital barn 
down under the hill. It is built of logs and it has a 
little loft for storing hay. That is valued at $1,120.00. 

Q. Is that on a concrete foundation? 

A. On a cement foundation. 

Q. And what type of roof, if you know? 

A. The roof is metal. 

Q. Did you observe the type of construction of 
the floors? A. Yes, a plank floor. 
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Q. What type of plank flooring? 

A. Three by twelve plank. 

Q. Three-inch plank? A. Yes. 

Q. Did you observe whether or not it was inner- 
lined with plank on the inside? [96] 

A. Yes, it is a well constructed building. 

@. And the second story of this hospital barn, 
is it as large an area as the ground floor? 

A. Yes, but it is a low roof, it has not too much 
space, about five or six feet for hay storage space. 

Q. Do you know whether it was partitioned, the 
eround floor area, for box stalls? 

A. Yes. Then there is a concrete milkhouse, 10 
by 12 by 6, that was valued at $240.00. There is a 
woodshed 12 by 14 by 7, $50.00. That is all the im- 
provements that I could find, including the fences, 
on the Ruud property, the home ranch. 

Q. Were there any corrals on that ranch? 

A. Yes, I included the corrals in with the other 
fences. 

Q. Will you tell us what consideration you gave 
them ? 

A. TI allowed $500 for the corral, the cutting 
corral. 

Q. And what type of corral did you find that 
to be? 

A. It is built of heavy timber, heavy cedar posts 
and big gates and things like that. 

Q. It is hog tight and sheep tight, is it? 

A. Yes, sheep and hog tight. 

Q. Now, with reference to the home ranch again, 
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Mr. Dick, did you break down the land in various 
elassifications in arriving at your appraisement? 

A. Yes, I did. 

Q. Just tell the jury what valuation you placed 
on the farm [97] land? On the home ranch ? 

A. I tried to segregate them to the best of my 
ability and the best of my belief, in their different 
classifications and class them accordingly. 

Q. Can you indicate on the map, and then tell 
the jury, just what valuation you gave to the area? 

fae) CS. 

Mr. Holden: Your Honor, nay he approach the 
map? 

The Court: Yes, he may. 

A. Up in this area I took 114.90 acres, up in 
this area (indicating). 

Q. What valuation did you give to that? 

A. Could I tell all I have at the same valuation, 
and then all I have at another valuation ? 

Q. Yes, go ahead in any way you wish. 

A. 114.90 acres up here (indicating) and 10.20 
acres right there, and .39 acres right there (indicat- 
ing), 39.50 right here, at $125.00 an acre, there was 
68.40 acres 


Q. How many aeres total in that last classi- 
fication ? A. How many acres? 
©, Wes: 


A. 213.60. Now, this little lll over here, hillside 
pasture, I allowed $25.00 an acre for that, and this 
little pasture right here, that’s 1.4 acres and 2.5 
acres. [98] All of the lower ground, as T previously 
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stated, and anything in this area, that would be 
termed pasture, such as this low spot, I gave a value 
of $140.00 an acre. 

Q. That included the area marked in yellow? Did 
IT understand that? 

It is marked in yellow on this map, yes. 
And what other area? 

This little area here. 

And how many acres? 

. The total is 106.86. 

Mr. Furey: You mean 106.86 acres, or about 106 
and three-quarters acres? 

A. 106.86 acres. 

Q. (By Mr. Holden): That would be 106.86 
acres? A. Yes. 

Q. What valuation did you place on that? 

A. $125.00 an acre—wait a munite, that is below 
the yellow, that’s the yellow, I placed a value of 
$140.00 on that. Now, this area over here back up 
toward the house. Back up to the rear of the house, 
there is 107.40 acres and I gave $150.00 an acre for 
that. Then there is this area here on up through 
past the house clear on up to this swale here that is 
the choice land of the ranch that is [99] very good 
land, exceptionally good land, and I gave for 128.60 
acres, I gave $225.00 an acre. Now. there is an area 
right in here that was the same price acreage. 

Q. What area is that? 

A. JT included this at $125.00. 

Q. How many acres was in that area? 

A. There was 68.40 acres, but it is included in 
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that other acreage, it is included in the $125.00 price 
class. There is also another tract down here at 
$150.00—it’s included in this 107 acres, I have testi- 
fied to that. Now, there is an area here across the 
highway that was in sagebrush that has been re- 
cently broken up and J reclassified that to $125.00 
an acre and that is included in that, too. 

Q. That is included—this area east of the road is 
in the same classification as this up here in the 
northern part on the map, the way you gave it? 

A. That’s right. 

Q. Go ahead. 

A. So it adds up that I allowed $225.00 for 
128.60 acres. I allowed $140.00 for 106.86 acres. I 
allowed $25.00 an acre for 3.90 acres of pasture 
land. I allowed $10.00 an acre for three acres of 
wasteland, right here—rocks. This was originally 
classified 9.60 acres; later that was plowed up by Mr. 
Ruud and he left that part that he couldn’t plow; 
T assume that he couldn’t plow it, it is quite [100] 
rocky. 

Q. Are the granaries located on that portion? 

A. No, they are right here. I reduced this from 
9,50, I mean 9.30, to 3.30 acres, and that was at 
$10.00, and then the 16 acres of right-of-way and 
213 at $60.00—excuse me, 213 at $125.00, not at 
$60.00. 

Q. Now, you may return to the stand if you 
wish. Were there any other improvements on the 
Ruud home ranch, such as metal granaries? 

mame Yes. 
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Q. How many in number? A. ‘Twenty. 

@. Where are they located? 

A. ‘They are located just at the end of the white 
strip, the intersection of the white strip and the red 
strip right on that point there, just as you make 
your entrance to the McKay property. 

Q. What valuation did you place on the twenty 
eranaries ? A. $8,000.00. 

Q. Do you know the capacity of those granaries ? 

A. They are 1,000-bushel granaries. 

Q. Have you checked with reference to the capac- 
ity? A. I cheeked—— 

Q@. Yousay you did check? 

A. Yes, and I was told, the seller of these 
eranaries told me that they were 1,000 bushel [101] 
capacity. 

Q. Those valuations that you placed on them are 
installed on the ranch? A. Yes. 

Q. You are positive that they are over in this 
area, not in this one (indicating), but are over on 
this green area ? 

A. They are on the green area. 

Q. Do I understand you correctly, Mr. Dick, 
when you testify that the various valuations that you 
have placed on this land, to which you have testified, 
is based upon soil classifications, is that the way you 
arrived at the valuation ? 

A. That is one of the factors, only one of the 
factors; the north end of the place I call dry farm. 
I observed no ditches and no source of water, and I 
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was obliged to call that dry farm, nor did I ob- 
serve any ditches there. 

Q. And you don’t know know whether there is 
any water to this land, you are referring to this 
land up here (indicating) ? A. "Yes, esi” 

Q. And you don’t know whether there is any 
water for that land? 

A. According to the decree out of Indian Creek 
Mr. Ruud has 720 inches decreed. 

Q. Do you know whether it is decreed to that 
land? 

A. I don’t know whether it is decreed to that 
land or not, [102] but it is not being used on that 
land. 

Q. If it does have decreed water then, in your 
opinion, it would not be dry farm land 2? 

A. It would be unless they were using the water 
upon it. : 

Q. Do you know whether this land up here on 
which you placed $125.00 an acre valuation, in this 
area, do you know whether there is crops every 
year on this land? 

A. They have the last three years under the 
same circumstances that existed on the other ranch, 
but if they continue to raise grain it would have to 
be laid off and summer fallowed, laid idle for one 
year and then cropped the next. 

Q. Do you know, or did you check, or do you 
have an opinion, as to whether or not, so far as this 
land is concerned, whether yon could crop it every 
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year if you used crop rotation on it, where you 
raised hay and then grain and then back to hay? 

A. I doubt very much that it would be a depend- 
able procedure for the reason that there would be 
some reason that you couldn’t get a seeding of hay. 
You would lose your hay crop, it would be too risky 
to plant hay without water during the summer, it 
would kill it out. 

Q. You are basing that on your own opinion? 

A. That is my own opinion. 

Q. You didn’t make inquiry to determine what 
the practice was in the area and you are relying on 
your own opinion? [103] 

A. That is right. 

Mr. Holden: I think that’s all. 

The Court: We will take a fifteen minute recess 
at this time. 


November 8, 1955—3:10 P.M. 


Redirect Examination 
By Mr. Furey: 


Q. Mr. Dick, you were asked whether you in- 
quired of My. Ruud as to whether this pasture land 
down against the river on the home place could be 
farmed or was going to be farmed, do you recall that 


question being asked you? A. Yes. 
Q. And as I recall, you said that you didn’t in- 
quire of Mr. Ruud? AY That’s neht 


Q. Did Mr. Ruud indicate to you that he ever 
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intended to use that ground for anything other than 
pasture as it was being used at that time? 

A. No, he didn’t. 

Q. Just what did he say to you in telling you 
that? 

A. Well, he said that it was wonderful feeding 
ground for stock, with open water for feed and that 
there was sufficient water to keep the pasture wet 
all of the time, and [104] that it was a beautiful 
place to run stock. I got the idea from Mr. Ruud 
that he wouldn’t do anything but use that for 
pasture. [ certainly got that opinion from him. 

Q. Did he ever suggest to you that he ever in- 
tended to plow it up and farm it? 

A. Not to my recollection. 

Q. You were asked as to whether or not the 
townsite, the Alpine townsite, could be bigger, or 
should be bigger, whether or not you should have 
considered a larger area as townsite property. Now, 
Mr. Dick, do you know how long that highway june- 
tion has been up there as a junction? 

A. Well, I think I would be safe in saying ten 
years. I think it would exceed that but I think I am 
sure in saying about ten vears. 

Q. Then this junction that I have been asking 
about has been there for ten years? 

A. For ten years at least. 

Q. And the Idaho-Wyoming line has been there 
a good deal longer than that, hasn’t it? 

A. Yes. 
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Q. Now, are you familiar with the growth of that 
townsite up there, if any, in the past ten years? 

A. I have had occasion to go up there hunting 
and fishing a good many times in the past ten years, 
and [I haven’t observed any growth in that townsite 
during that period, no. [105] 

@. There has been no growth in the townsite 


during that period of time? A. No, sir. 
Q. And did you take all of that into considera- 
tion in placing your valuation? A. Yes. 


Q. In your discussions or conversations with Mr. 
Ruud, as to the Alpine place, did he ever suggest to 
you any intention or desire on his part to use that 
property to raise seed potatoes? A. No. 

Q. Did he discuss the possibilities of that ground 
for the raising of seed potatoes, with you? 

A. No. 

Q. Did he ever suggest or discuss with you that 
he thought that that ground could be used to raise 
alfalfa seed ? 

A. He told me that it raised beautiful hay, but I 
don’t recall that he said anything about alfalfa 
seed. I do recall that he said that he cut hay on that 
ground. 

Q. Did he ever say that he had any intention, or 
that he thought that ground could be used to raise 
seed ? A. Not to my recollection, no. 

Q. What kind of a crop was it that he had out 
there last summer, do you know? 

A. Barley. [106] 

Q. I believe you said that there was some dis- 
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cussion or conversation about frosts up there, do you 
have the record, the weather station records, for 
the past number of years as to when the frost, 
the latest in the spring and the earliest in the fall, 
do you have a record of when those frosts have 
occurred ? ao) Yes: 

Q. Will you go ahead and tell the Court and 
Jury what you know about the frost situation up in 
that area from the records that you have examined, 
and tell where they came from, I mean where the 
records came from? 

A. These are records from the weather station 
at Irwin and they were collected—— 

Q. —wWhere is Irwin from the Alpine prop- 
erty? 

A. Irwin is downstream, down below the Pali- 
sade Dam, below the townsite—I mean below the 
damsite, this is quoting again from the report from 
which I gave the rainfall this morning, ‘‘the nearest 
weather station to the area is Irwin, seven miles 
downstream from the Palisade Dam. Records have 
been kept at this station since 1894. December, Janu- 
ary and February are the coldest months with the 
average minimum temperature ranging from thirty 
to thirty-four degrees and the average maximum 
temperature ranging from seven to nine degrees 
above zero. The wind blows briskly from the south- 
west down the valley in the summer. July is the 
warmest [107] month with an average maximum of 
83.5, and an average minimum of 51.6 degrees. The 
highest recorded temperature for July is 102 de- 
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grees. The average date of the last killing frost is 
June 21st and the first killing frost is September 
iste 

Q. Now, those are the averages over what period 


of years? A. Since 1894. 
Q. And that would be over about the last sixty 
years? A. Yes. 


Q. The average date of the last killing frost in 
the spring is what? 

A. The average date of the last killing frost is 
June 21st. 

@. And the earliest one in the fall? 

A. The first killing frost is September Ist. How- 
ever, frosts have been recorded in July for the past 
several years. The average length of the growing 
season is 72 days. Summer precipitation is the 
greatest in May and June. The driest months are 
April, July and August. The annual precipitation 
ranges from nine to twenty-one inches with a mean 
of fourteen inches as an average. Snow may fall 
every month except during the months of July and 
August. 

Q. Now, in connection with that precipitation, 
you were asked whether or not it would change your 
opinion if you found out that there was an increase 
in average [108] precipitation of six inches. Would 
you like to explain that answer a little further? 

A. Well, crops in this area experience their 
warmest and driest growth period and they make 
their greatest growth during July and August, and 
being without water during those months is almost 
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—well, I will say it is a great handicap, in fact, you 
can raise a very few crops that will suffer through 
July and August, and my answer to Mr. Holden 
this morning was that unless I knew what months 
the rainfall came in, if they should fall in the dry 
months—but, according to the records, they do not 
fall in the dry months, and so it would not. 

@. What do the records show, on an average, as 
to what months it is during which no rain has 
fallen, or very little rain has fallen over the period 
of say the last sixty years? 

A. This report says that April, July and August 
are the dry months. 

Q. Then, unless any increase in precipitation 
should suddenly switch over and start happening 
during the months which have been dry months for 
the last sixty years, what would your opinion be as 
to what effect it would have on the growing of crops 
up there ? 

A. I don’t think it would have any effect, be- 
cause a little more rain in a wet season wouldn’t 
help any. It would [109] have to come in the dry 
season to do any good. 

Q. Mr. Holden asked you one or two questions 
in regard to what you observed as to the springs on 
that river bottom pasture ground on the home place, 
and as I recall it, you said that you saw four or 
five springs there and he asked you whether or not 
you had seen some other ones? 

mw. ‘hat’s meht. 

Q. Well, now, in reaching your conclusion as to 
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the value of that property, how did you consider 
the water situation ? 

A. There are plenty of springs. The present 
source of water and the present supply of water is 
sufficient to water that area in there without any 
more. There isn’t any need for additional water for 
that small area. 

Q. Just state then what the fact is with regard 
to whether or not those four or five springs were 
sufficient to water his stock and that ground down 
there? A. Yes, in my opinion they are. 

Q. And would the situation be improved any 
down there if he had any additional springs? 

A. No, I couldn’t see what good it would do. 

Q. And what was your opinion then as to whether 
or not he had ample water for watering his stock and 
irrigating the ground down there? 

A. It was my opinion that he had ample water 
now for stock water and irrigating that ground 
down there with the [110] present springs. 

Q. And did you take that into consideration in 
reaching your opinion as to the valuation of that 
particular piece of the home place? A. eS 

Q. You were asked with regard to whether or 
not you had been accompanied on some of your 
earlier appraisal trips by other appraisers, namely, 
Mr. J. R. Sayers, Mr. Bennett and Mr. Robinson. 
Do you know whether or not the appraisal those 
gentlemen made of this property here was higher, 
lower or the same as the figures that you have 
given to the Court and Jury today? 
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A. I know that they are all lower. 

Q. They are lower than the figures you gave 
today ? iAeres: 

Q. Now, Mr. Dick, I forgot to ask you in my 
earlier examination, whether you had ever had any 
actual farming experience yourself? 

A. Yes, sir, I had. 

Q. Will you briefly explain what that experience 
was? 

A. Well, IT was raised on a farm, T helped my 
father until T was, you might say, a grown man 

Mr. Holden: ——I will object to this, your 
Honor, as not being proper redirect examination. It 
wasn’t gone into on direct or cross. [111] 

The Court: All right, T will sustain your ob- 
jection. 

Q. Mr. Dick, there was some question on direct 
examination with regard to the value, if any, that 
you put on the source of the domestie water for the 
Ruud home down there on the home place? 

uw. Yes. 

Q. Will you tell the Court and Jury just what 
you considered with respect to whether or not the 
Ruuds had a sufficient domestic water supply, what 
type of supply they had, in arriving at the valua- 
tion that you put on their home. Did you consider 
that, and if so, what consideration you gave? 

A. I examined the home very closely. It is a 
modern home with modern facilities and it is tied 
right in to the culinary water supply and, in abrupt 
terms, to be eut off that water supply would render 
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the modern characteristics of the home obsolete. 
They would have to carry water from outside, from 
outside, and they would have to use other outside 
facilities, and naturally, I considered that they had 
a water supply and a’ good water supply. Mr. Ruud 
pointed out the source of this supply in the pipe- 
line. 

Q. You considered they had a good domestic 
water suply ? A. Yes, indeed I did. 

Q. Will you state whether you included the fact 
that they [112] had a good domestic water supply in 
the valuation of $12,960.00, the figure on the home 
there? 

A. Yes, I did. 

Q. During the direct examination you started to 
explain what you knew about Mr. Ruud’s irriga- 
tion water, and I don’t think that you finished. Now 
then, do you have the facts, the figures, the records, 
and so on, in regard to what type of irrigation 
water Mr. Ruud has to the home place there, and 
what type of supply? 

Mr. Holden: Now, we object to this, your Honor, 
as not proper redirect examination. Counsel con- 
cluded his case as far as this witness is concerned, 
he has concluded his direct examination. I think 
this was not gone into on cross-examination at all, 
however, it may come up later. 

The Court: JI think you are mistaken on that, 
Mr. Holden. I think it was brought out on eross- 
examination. 

Mr. Holden: With respect to the springs only, 
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your Honor, that was the only matter gone into on 
cross-examination. 

The Court: I recall his testifying in regard to a 
water decree. Whether it was on your cross-examina- 
tion or not 1 am not positive. [113] 

Mr. Holden: I think, your Honor, the matter 
will come up later. 

The Court: I think vou went into it enough so 
that he could explain it, Mr. Holden. I will let him 
go ahead and answer. 

Q. Will you go ahead, Mr. Dick, and explain to 
the Court and Jury what you know about Mr. 
Ruud’s irrigation decree up there? 

A. The records T will give here are taken from 
the official records of the watermaster in Idaho 
Falls, Mr. Crandall, who is District 36 Engineer 
and Watermaster. He has a staff of people who 
operate the river for him 

Q. st go ahead and state what those rec- 
ords show, Mr. Dick ? 

A. The records show, first, that My. Ruud has 
14.4 feet or 720 inches of Indian Creek Decree, 
dated July 5. 1900. 

Q. And are there any decrees ahead of him? 

A. Many, many decrees ahead of him on Snake 
River. 

Q. Now, do you have the records there with re- 
spect to the average date during the past years that 
Mr. Rutd’s deeree was shut off on the Indian Creek 
water? 
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A. I have the dates that his decree was cut off 
since 1930. 

Q. Will you go ahead and tell the Court and 
Jury what you know about that? 

A. July 7, 1930, was when—the date I give will 
be when his decree was cut off. [114] 

Q. Do you have the average of all the years? 

A. The average is around July 10 to the 15th. 

Mr. Holden: We will stipulate, your Honor, that 
the record so shows. We intend to show and we will 
stipulate that the average date when his decreed 
right as to the 720 inches with the priority of July 
5, 1900, the average date when that right is cut is 
around the middle, I believe the witness said July 
15th ? 

A. Between July 10th and 15th. 

Mr. Holden: We will stipulate to that, between 
July 10th and 15th. 

The Court: It is already in the testimony, but 
the stipulation won’t hurt any. 

Q. Mr. Dick, so that the Jury isn’t misled in this 
matter at all, is it true that Mr. Ruud had access 
to additional water after his decree was shut off? 

A. There is an arrangement on Snake River 
whereby as long as the water in Indian Creek, and 
even though his decree isn’t good, if there is still 
water in Indian Creek, he can use that water and 
pay for the water in exchange out of American 
Falls Reservoir. In other words, there are people 
like the Twin Falls Canal Company and the United 
States Government, who have reserve space in the 
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American Falls Reservoir, and they put that out on 
an [115] exchange basis at so much per acre foot, 
and Mr. Ruud can, as long as there is water in In- 
dian Creek, he can exchange that water by buying 
water in American Falls on an exchange basis. 

Q. Now, then, do the other users on Indian 
Creek, of Indian Creek water, have the same right 
on the same arrangement? A. That’s right. 

@. And does the priority of the decree have any- 
thing to do with who has the first right to use the 
water that flows in Indian Creek? 

A. It does, according to law, yes. 

Mr. Holden: Now, will the Reporter read the 
last question and answer, please? 


(Question and answer read by Reporter.) 


The Court: The last answer may be stricken. 

Q. Now, I am asking you, Mr. Dick, with regard 
to what the custom has been up there, that is, this 
informal arrangement that I understand vou testi- 
fied to, that is in determining who has the right to 
go ahead and buy water out of Indian Creek? 

A. Well, there is another decree or two ahead 
of Mr. Ruud. 

Mr. Holden: I move that the answer be stricken 
as not responsive. 

Mr. Furey: Maybe I can shortcut a lot of this, 
your Honor. I will ask another question. [116] 

Q. Mr. Dick, you have had considerable experi- 
ence with irrigation matters, is that correct? 

my 6 aS. 
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Q. Now, then, what, in layman’s terms, terms 
that even I can understand, does this have to do 
and what does this mean in terms of whether or 
not Mr. Ruud, in average years, had sufficient water 
to irrigate all of that home place up there? 

A. No—— 

Mr. Holden: ———May I have that question read ? 


(Question read by Reporter.) 


Mr. Holden: We object to this, your Honor, as 
no proper foundation has been laid to show that 
Mr. Dick is an expert, I mean by that a water ex- 
pert, and there is no foundation laid to show that 
he know anything about water im Indian Creek, it 
is incompetent, irrelevant and immaterial, and it 
ealls for a conclusion and this witness has not been 
qualified to answer. 

The Court: The Court may have to eventually 
instruct the jury in this case that under the dates 
of priority of decrees, they are entitled to water, 
when there are other priorities dated ahead of his 
that a person has no water, if there is no water to 
fill his later priority then, of course, there would be 
no [117] water and he would have no water. 

Mr. Furey: This witness has already testified as 
to what the records show in regard to these priori- 
ties and, I think, if the Court please, what he has 
already testified to as to his experience with irriga- 
tion district matters and his experience in regard 
to other irrigation matters, I believe that he is quali- 
fied. 
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The Court: I don’t think it will do any harm for 
him to answer, although I do believe that it is more 
or less of an expert opinion. 

Q. Will you go ahead, Mr. Dick, and answer? 

A. Will you just state that again? 

Q. Can you tell the Court and jury, on the basis 
of what you know about the records as to Mr. 
Ruud’s water right, whether or not on an average 
year, he had sufficient irrigation water to irrigate the 
whole of tract 41, the home place? 

A. Not in my opinion. 

@. Can you state about how far short he would 
come 1n an average year? 

A. Well, I measured Indian Creek on July 29, 
1953, and it contained 600 inches of water, and Mr. 
MeKay was entitled to 320 of that. I measured it 
again on August the 14th, 1953, and there were 435 
inches. I measured it again [118] on August 16th, 
1954, and there were 500 inches. T measured it again 
on September 2nd, 1955, and there were 159.29 
inches in Indian Creek, at the Ruud headgate, with 
other people with 320 inches priority ahead of him. 
So it was my conclusion that if Indian Creek should 
decrease every year as it has in the last three years 
it would become very low at the last of the season 
and he would not have sufficient water to water the 
entire property. 

Q. But he would have sufficient water to water 
that better land that you put the higher price on? 

ms Yes. 
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Mr. Furey: That’s all; you may recross-examine 
the witness. 


Recross-Examination 
By Mr. Holden: 


Q. Mr. Dick, do you know when the 1897 decree 
of water is cut with reference to the date that the 
1900 decree of Mr. Ruud’s is cut? 

A. You say the 1897 decree? 


Q. Yes. 
A. With reference to the date 
Q. ——With reference to the date of the cutting 


of Mr. Ruud’s decree ? 

A. They are almost the same time. They would 
be cut [119] practically the same time, there is not 
too much difference. 

Q. What is the earliest decree on Indian Creek? 

ig AICS: 

Q. Then it isn’t any better, practically no better 
than the 1900 decree with reference to the date it 
is cut? 

A. On the exchange basis it would be. 

Q. Iam not saying anything about the exchange, 
with reference to the date the decree is ent? 

A. Well, Mr. Holden, that high decree is a flood- 
water right, what is termed on the river as a flood- 
water decree, and there are so many high water 
decrees that are cut right close to the same date. 

Q. The 1897 decree is cut about the same time 
as the 1900 decree ? A. Not too far apart. 
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Q. Within a day or two? 

A. No, not within a day or two, I wouldn’t say, 
but maybe within ten days. 

Q. You didn’t check the record to determine 
that? 

A. No; not as between those two decrees. 

Q. If the record shows that is in within a day 
or two, you would, of course, accept the record as 
being correct? A. Qh, certainly. 

Q. It is very close, to your knowledge and recol- 
leetion, as to the date of the cutting of the ’97 de- 
eree? [120] A. Yes, it is close. 

Q. Now, then, with reference to the storage 
water that is available for rental to Mr. Ruud, and 
to other water users on Indian Creek, have you 
checked to determine whether or not there is any 
preference shown to the users of water on Indian 
Creek, with reference to the right to rent water?. 

A. I don’t think there is any preference. 

Q. They are all given the same right? 

me Yiess thatisericht, 

Q. And you are sure of that, are you? 

A. That is my understanding. 

Q. Do you know what the rental charge is per 
acre foot for rental of stored water? 

A. Itis thirty cents an acre foot. 

Q. Do you know the average annual fee paid by 
Mr. Ruud for rental of storage water during the 
past eight or ten years? 

A. I have it from Crandall’s office. 

Q. What would that amount to about? 
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A. In 1945 he rented 45 feet. 

Q. And what would that amount to? 

A. Well, 50 inches running steady for 24 hours 
is one acre foot. 

Q. How much would it cost for that number of 
aere feet for [121] that year, what rental? 

A. It would cost thirty cents times 45 acre feet. 

Q. And what does that compute to be? Is that 


$13.50? A. That is about right. 
Q. And that is what he paid for rental of water 
in what year? A. In 1945. 


Q. Is that about what the average has been over 
the years, according to your investigation ? 

A. No; he bought 70 acre feet in 1946. 

Q. And what did that amount to? 

A. I imagine $25.00. 

Q. Is there anything higher than $25.00 for 
water rental in any year, to your knowledge? 

A. No; that is the highest year; he hasn’t rented 
any water since 1948. 

Q. Do you know whether he has used any storage 
water from 1949 up to 1955? 

A. The records don’t show that he has. 

Q. Do you know whether he did or not? 

A. I checked with Mr. Crandall and he said that 
he had not. 
Mr. Crandall told you that he had not? 
‘Yes. 
And he was sure of that? 
Yes; I guess. 
You are positive of that, are you? [122] 


OPPO 
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A. Yes; I am positive he told me. 

Q. When did you check with Mr. Crandall ? 

A. I checked with him on the previous years a 
couple of years ago when I was making the ap- 
praisal for Mr. Ruud, I checked with Mr. Crandall 
and got the information up to 1952, and then re- 
cently I checked with him again and got the infor- 
mation for 1953, ’54 and 755. 

Q. You made the appraisal on the Ruud prop- 
erty in the vear 1953, I believe? A. 1952. 

Q. Were you there in 1953? 

A. Well, Mr. Holden, the 1953 has to do with 
the upper property, and we only made a supple- 
mental appraisal on some buildings in 1953 on the 
home ranch. 

You were on the ranch in 1953? 

Yes; I was there in 1953. 

What date? A. July the 30th. 

Did you see water in the ditehes on that date? 
Yes; there was some water in the ditches. 
Did you check the record to see whether or 
not a decree was cut on that date? 

A. Yes; the decree was cut on July 20th. 

Q. Where did the water come from that you saw 
in the ditches? 

A. Well, it would have to be on an exchange 
basis with his neighbors, that could be by agree- 
ment. Mr. McKay and [123] Mr. Smith could agree 
with Mr. Ruud that they would let him use the 
water. 


OreOre 
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Q. Now, then, will you check your record and 
tell us whether their decree was cut on that date? 


And what year was it that you saw the water? 
That was in 753. 

But you don’t know whether or not that was 
rental water? 

A. It would have to be, yes; it would have to be 
rental water. 

Q. I thought you said that the records showed 
that they didn’t rent any water since 1949? 

A. Tam talking about Mr. Ruud, there has been 
water rented by other water users. You understand, 
Mr. Holden, that maybe one man would go down 
from this area, Mr. Ruud’s neighborhood, and buy 
some water and share it with his neighbors, and 
they would pay him, and Mr. Crandall’s records 
wouldn’t show 

Q. You have the records before you there, 
Mr. Dick; do [124] you know whether or not the 
neighbors of Mr. Ruud, Mr. Smith and Mr. MeKay, 
rented any water during the latter part of July of 
1952 or °53? 

A. I didn’t cheek into their record. I don’t know 
that. | 

Q. You don’t know whether they rented water 


A. Yes; their decree was cut. 

Q. Where would they get their water? 

A. Well, it was coming out of Indian Creek. 
Q. Out of Indian Creck? A. Certainly. 
Q. And all decrees were cut in Indian Creek? 
A. Yes, sir. 

Q. 

A. 

Q. 


Umted States of America 1183 


(Testimony of David W. Dick.) 
or not? A. Not those men, I don’t know. 

Q. Now, with respect to the rental of water, do 
you know that it is the practice after the decrees 
are cut on Indian Creek, that water is available on 
a rental basis to Mr. Ruud and other water users 
out of Indian Creek? 

A. As long as there is any water in Indian 
Creek. 

Q. And this water, this presumably stored water, 
rental is figured on stored water in Jackson Lake, 
is that not a fact? 

A. Yes; on an exehange basis with water in the 
American Falls Reservoir. 

Q. Do you know or do you have a record—I be- 
lieve that you gave some figures there in reference 
to the flow of Indian Creek, where did you obtain 
that information? 

A. I went to the head of Ruud’s ditch and 
measured the water myself, and they were taking 
all of the water of Indian Creek on each of those 
occasions. 

Q. You measured it and based it on your own 
record? A. That’s right. 

Q. Will you give me the figures that you [125] 
have? 

A. Jwy 29th, 1953, 600 inches. August 14, 1953, 
435 inches; August 16, 1954, 500 inches; September 
2nd, 1955, 159.28 inches. 

Q. And those are the only measurements that 
you made, is that correct? A. That’s right. 

Q. And where did you make the measurements ? 
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A. At the Ruud headgate. 

Q. You made it at the Ruud headgate? 

A. Yes, sir. 

Q. And where is that located? 

A. It is located a mile and three-quarters or 
maybe a mile and a half up Indian Creek from the 
highway. 

Q. Does he have a separate headgate of his own? 

A. Well, I mean it was a company ditch, the 
Smith-Keyser—Ruud-McKay ditch, they head to- 
gether up there. 

Q. You measured it twice in the year 1953, the 
latter part of July and the middle of August. You 
measured it once in the year 1954, and once in the 
year 1955? A. Yes; that’s right. 

Q. Did you check any records in Mr. Crandall’s 
office with reference to the flow of Indian Creek 
during this same period or those same periods of 
time ? 

A. No; these were my own. I didn’t check any 
other records against that. [126] 

Q. You didn’t ever check any records in his 
office ? 

A. I did regarding these acre feet of storage 
water that I gave you, I checked them in Crandall’s 
office. 

Q. I mean with reference to the flow? 

A. No; I didn’t. 

Q. After the decrees were cut? 

A. No; I was there and I got my boots on and 
got down and measured the water and that’s all 
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there was, there just wasn’t any more and so I 
didn’t go to Crandall’s office to find out anything. 

Q. On July the 29th, 1953, you figured that there 
were 600 inches? Lite Y ese 

Q. Who was using that water? 

A. It was being divided between the north ditch 
and Mr. Ruud’s ditch, Mr. Ruud was getting some 
of it. I didn’t measure at the diversion, but part 
was going north to the Smith and the McKay ditch. 

Q@. Was their ditch different than Mr. Ruud’s? 

A. I measured the source of the water, but I 
didn’t measure at the divider. 

Q. Do you know what the practice is there with 
reference to the neighbor using all of the water and 
trading it back and forth? 

A. I understood that they have a mutual agree- 
ment there and [127] they trade and exchange oc- 
easionally. 

Q. And as far as you know, on July 29, nee 
My. Ruud was using 600 inches of water out of 
Indian Creek? 

A. No; because part of it was being diverted 
into the north ditch, he probably had half of it. 

Q. You didn’t measure to see how much? 

A. No. 

Q. Was it being split on August the 14th, 1953? 

A. To my knowledge, yes. I went there to look 
at it. 

Q. Do you have a memorandum on that date 
showing the division of the water? 

A. Yes; I have it here in my book. 
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It shows that it was split? 

No; I don’t have that memorandum. 

What do you have in your memorandum? 
Just what I have given you. 

That is all you have? Ameeetecs 

And you are basing it on recollection now as 
to rier or not it was split on those dates? 

A. Yes. 

@. But you do know the common practice was 
to trade it, to use the water, each one to use it all 
and then to trade it around? 

A. JI have understood that they traded water. 

Q. That is common knowledge? [128] 

A. Yes. 

Q. On August 16th, 1954, there were 500 inches 
of water. Now, then, do you know, or can you say 
of your own knowledge, positively, that Mr. Ruud 
wasn’t using 500 inches of water on August the 
16th? 

A. Well, at the divider, it was being split again, 
that is my recollection, and part of it was going 
north. 

Q. And your recollection is that on all of these 
dates it was being split? A. Yes. 

Q. On every date to which you have testified 
here? 

A. Yes; up to the last date, you haven’t come to 
that yet. 

Q. And when was the last date? 

A. September 2 » 1955. 


QOP OPS 
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Q. And you remember that of your own inde- 
pendent recollection that it wasn’t split? 

A. Yes; Mr. Smith was using it all. 

Q. And that was in September? 

A. September 2nd, yes. 

Q. After the crops were in the process of being 
harvested ? SY es. 

Q. Now, Mr. Dick, this Clinton Report to which 
you have been referring, is that a Government re- 
port? A. The Clinton Report—— 

Q. Just a minute. Is it a Government [129] 
Report? 

A. Yes;a Government feasibility report. 

Q. And is it compiled by a Government agency ? 

A. By a Government engineer. 

Q. And who is the engineer? 

A. Frank Clinton. 

Q. And do vou have a copy of the report there? 

A. Yes. 

Q. Mr. Dick, vou attach particular significance 
to this Clinton Report in reference to the length 
of the growing season, in valuing the Ruud prop- 
erty ? 

A. I presumed that it would be official since it 
eame from the 

Q. , did you pay particular at- 
tention and did it have quite an influence on your 
opinion as to the value, did it, the information with 
reference to the length of the growing season ? 

A. Yes; because they quoted the 1894 Weather 
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Bureau station at Irwin, they secured their infor- 
mation from there. 

Q. And that had quite an influence on you in 


arriving at your opinion? A. Yes, sir. 
Q. And I believe that you testified that there 
were 77 growing days? A. 72. [130] 


Q. Then, if that growing season were actually 
ten or twelve or fifteen days longer, that would be 
quite a material factor, wouldn’t it? 

A. Yes; in that particular year, but the average 
is 72. 

Q. I am talking about an average now, Mr. 
Dick. A. Yes; that is 72. 

Q. And if the average was 87 or 89, or along in 
there, that would be a material factor to take into 
consideration, wouldn’t it? 

A. Well, since records have been kept on it since 
1894, I wouldn’t presume that it would extend an- 
other ten days. 

Q. JI am not asking what you would presume. 
We will show you the record later. I am asking you 
if the Government records showed that it extended 
ten days additional, that would be quite an impor- 
tant factor, wouldn’t it? 

A. It would be important, yes. 

Q. And you would, in estimating your valuation 
of a fair market value of this property, that would 
cause you to give it an increased valuation with 
that additional growing season, wouldn’t it? If there 
were ten days longer growing season ? 

A. No; it wouldn’t. 
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Q. You wouldn’t increase the valuation then if 
the growing season was ten days longer? 

A. It didn’t influence me that much; it didn’t 
have that kind of a bearing on my opinion. [131] 

Q. Yet you took the 72 days into consideration ? 

A. Asa basis to work on, yes. 

Q. Did you actually take this into consideration 
in 1952? A. Yes. 

Q. When did you first look at the Chnton re- 
port? A. I would say about 1945. 

Q. When did you look at it with reference to the 
growing season at Palisade or at the Ruud ranch? 

A. In 1952. 

Q. You had this report available at that time? 

A. Yes. 

Mr. Holden: I wish to reserve the right to ask a 
few more questions on this matter after I have had 
an opportunity to examine the report. 

The Court: I just want to call the attention of 
counsel to the fact that we are moving along pretty 
slow. 

Mr. Holden: But we feel this is quite important. 

The Court: Yes; you go right ahead, Mr. Holden. 

Q. Now, then, Mr. Dick, von emphasize the con- 
sideration that you gave the matters, the matters, 
that is, which you took into consideration for the 
purpose of appraising the bottom pasture land, and 
particularly what Mr. Ruud [132] told vou that it 
was being used for? A. Yes; I did. 

Q. Actually, when you were arriving at your fair 
market value, the figure you placed as the fair 
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market value, you were basing your opinion pri- 
marily on what Mr. Ruud was telling you with ref- 
erence to the use he had made of it? 

AY Dhat’s right: 

@. And you didn’t use your own independent 
judgment with reference to the highest and best use 
to which it could be put? 

A. I presumed that he had it at its highest and 
best, and in my opinion that was its highest and 
best use, yes. 

Q. Did you rely on your own judgment as to its 
highest and best use? AS Wesel did 

Q. Did you take into consideration that crops 
could be raised on that lower pasture land? 

A. After a clearing program and a drainage pro- 
gram they could, yes, but it is such a beautiful pas- 
ture now, Mr. Holden, that I think it is being used 
to its highest and best use. 

Q. You are basing its highest and best use then 
for pasture purposes ? 

A. That’s right. [183] 

Q. And not what Mr. Ruud told you then? 

A. That is what he told me, if I recall. 

The Court: We will work a little longer tomor- 
row so that you will not be taken by surprise, vou 
may be prepared for longer hours. 

We will recess at this time until 10:00 o’clock 
tomorrow morning. 
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November 9, 1955—10:00 A.M. 


Q. Mr. Dick, I just want to ask you one or two 
more questions in connection with this report. I am 
referring now to the report that you handed me for 
examination yesterday in connection with the feasi- 
bility report of the Palisades project. This report, 
I believe you have studied and read and are fa- 
familiar with, is that right? 

A. I read it a long time ago with the exception 
of that clause referring to the climate and I turned 
that page down, and I have referred to that re- 
cently. 

Q@. You referred to it recently, you say? 

A. Yes, that is the page turned down, Page 4 
included in the bound volume here from the Na- 
tional Park Service. 

Q. That is the portion of the report which says 
that the average length of the growing season was 
72 days? A. Yes. 

Q. I want to call your attention to another por- 
tion of this [134] report, on Page 2, in connection 
with certain statistics compiled by the Fish and 
Wildlife Resources, which is a part of the bound 
volume and a part of the report. On Page 3 thereof, 
this Government agency states that an average 
growing season of 81 days—so that in this same 
report, and I will ask that the Bailiff show this 
to the witness, at the top of Page 3 thereof, do you 
see that? Eee eS: 
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Q. So this report carries both statements, the 
one that you referred to here before, and this one 
which states 81 days? A. Yes. 

Mr. Holden: That’s all. 


Redirect Examination 
By Mr. Furey. 


Q. With regard to the testimony that you gave 
as to the growing season, from that report, before, 
will you just state again where it was indicated 
that information came from? 

A. The only reason that J—— 

Q. Just state where it came from, whether 
or not that report indicated where they got the in- 
formation with regard to the frost? 

A. It stated that the report came from the 
Weather Bureau station at Irwin. 

Myr. Furey: That’s all. [135] 


Recross-Examination 
By Mr. Holden: 


Q. Do you know where the other statement came 
from—may the witness be handed the document 
again—you were familiar with this 81 day state- 
ment prior to the time that you testified ? 

A. IL hadn’t read it, that is, I don’t remember 
even reading the 81 day statement before, but I 
did refer back to the 72 day statement. I turned 
this page down and I left it for future reference. 

Q. And this statement, this 81 day statement as 
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to the length of the growing season, is also a state- 
ment by a Government agency ? 

A. I presume it is. I am not too familiar with 
that. I haven’t familiarized myself with it recently. 

Q. The length of the growing season to which 
you referred, if you want to refresh your recollec- 
tion again, is from the report of the National Park 
Service. That portion of the report is where the 72 
day figure is, 1s that correct? 

A. Yes, sir; I think so. 

Mr. Holden: That’s all. 


Redirect Examination 
By Mr. Furey: 


Q. Just one more question, Mr. Dick, please. 
Assuming there were 81 days growing season rather 
than a 71 day, state [136] whether or not that would 
make any difference in your conclusion as to the 
fair market value of the Ruud ranch? 

A. No, It would not. 

Mr. Furey: That’s all. 


Recross-Examination 
By Mr. Holden: 


Q. Both of these records are listed at Irwin, 
Idaho, are they not? 

A. I am not familiar with the one that you re- 
ferred to, Mr. Holden, that 81 days. I haven’t re- 
freshed my memory on that. 
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The Court: We might save a lot of time if we 
just put this report in and let the jury look at it. 
Mr. Holden: JI would be glad to do that. 
Mr. Furey: And I certainly have no objection 
to it. 
Mr. Holden: 'That’s all. 
Mr. Furey: That’s all. Thank you, Mr. Dick. 


FLETCHER W. GOURLEY 
called as a Witness by the Plaintiff, after being 
first duly sworn, testifies as follows: [137] 


Direct Examination 
By Mr. Furey: 


Q. Would you state your full name, Mr. Gour- 
ley ? A. Fletcher W. Gourley. 

Q. Where do you live, Mr. Gourley? 

A. Idaho Falls, Idaho. 

@. And what is your business or occupation? 

A. I am outside field man for the Bank of 
Eastern Idaho and also livestock, farm and stock 
auctioneer. 

Q. How long have you lived in Idaho Falls? 

A. Thirty-five years. 

Q. And for how long have you been employed 
for the Bank of Eastern Idaho as their outside 
man? A. For the last six years. 

Q. Will you explain just briefly what your duties 
as outside man consist of? 
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A. It is appraising real estate loans and _ live- 
stock loans. 

Q. For the bank? A. Bhatiseneht 

Q. Mr. Gourley, have you had any experience as 
a real estate appraiser other than you have tes- 
tified to? 

A. My work in the sale business over the past 
years has brought me in contact with ranches and 
farms and farmers, and through that I have done 
appraising work for individuals, estates, and so 
forth. [138] 

Q. For how long a period? 

A. For the past thirty years, I would say. 

Q. In what areas has most of your appraisal 
work been done? 

A. Well, in Bonneville County, in the Salmon 
River country, in the Swan Valley and up in Grand 
Valley, and all of that country through there. 

Q. You have done private appraisal work for 
individuals in the Swan Valley for the past thirty 
years or during that time, have vou? 

A. Yes, sir. 

Q. You say that you have appraised for estates, 
will you just state briefly, what does that type of 
work consist of? 

A. Well, it is just where the Administrator of 
an estate will appoimt you to go out with three, 
possibly three, other appraisers, and appraise es- 
tates. . 

Q. In the business as you have testified to, have 
you had oceasion to become familiar with land 
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values generally in the Idaho Falls, Bonneville 
County and Swan Valley area? A. I have. 

Q. And over what period of time has that famil- 
iavity with the values extended? 

A. Iwould say for the past twenty years. 

Q. Have you had any actual farming experience 
yourself? [139] 

A. Iwas raised on a farm. 

Q. Will you state whether or not you have done 
any appraising in the Bonneville County area for 
the Bureau of Reclamation? A. J have. 

Q. Over what time? 

A. The past three years. 

Q. Can you estimate how many ownerships you 
have appraised ? 

A. Well, I would say fifteen, possibly it would be 
sixteen. 

Q. And what type of properties would those be, 
with respect to whether they were residential prop- 
erties or farming properties? 

A. They would be farms, large and small, and 
some would be irrigated and some would be dry, and 
there would also be some small stock ranches. 

Q. Have you appraised what has been referred 
to here as Tract 41, Tract 77 and Tract 34 in this 
case? A. Yes, I have. 

Q. At whose request? 

A. The Bureau of Reclamation and your own. 

Q. And did you visit those lands in making your 
appraisal ? A. I did. 

Q. And will you tell the Court and Jury when 
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you visited them, how long you were on the land on 
each occasion ? 

A. On October the 20th, 1952; July 28th and 
29th, 1953; March the 29th, 1955, and September the 
7th and again on [140] September the 9th of 1955. 

Q. Could you estimate approximately how much 
total time altogether, vou have put in going over 
those properties and examining them? 

A. I would say five days altogether. 

Q. How did you go over this land, did you drive 
through, or go over it on foot, or how? 

A. We walked. 

Q. You walked over the land? A. Yes. 

Q. And in making your appraisal were you able 
to find the boundary lines of each tract, were vou 
able to find where the boundary lines were? 

A. Yes. 

Q. How did you do that? 

A. By maps furnished to us by the Reclamation 
Service and also by the owner. 

Q. By Mr. Ruud? A. ~¥Yes, that’s rishia 

Q. While vou were appraising that property, did 
Mr. Ruud at any time go over it with you? 

A. He did. 

Q. He accompanied you in examining the prop- 
erty? Aa Y 68. 

Q. Now, will you state whether or not he dis- 
cussed that appraisal with you, state whether he dis- 
cussed with you [141] his feelings as to the values of 
the ranch? A. Yes, he did. 

Q. Will you describe briefly to the Court and 
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Jury what the technique or procedure was which you 
used in appraising that property? 

A. Well, we took into consideration the location, 
where it was available to schools, to an all-winter 
highway, we considered the texture of the land, what 
it would be adopted for, the available water, which 
portions were irrigated and which wasn’t, and the 
lay of the ground, the state of cultivation, and I 
think that would be about it. 

Q. Now, Mr. Gourley, directing your attention 
particularly to Tract 77, which is the Alpine place, 
do you have an opinion as to the highest and best 
use that tract could have been put to on March 4, 
1955, or within a reasonable time thereafter ? 

A. Yes. 

@. And what is that opinion? 

A. I would say it would be more adapted to pas- 


Q. And what is the basis of your opinion? 

A. Because it is not good cropland, the texture of 
the soil is such that I think if a grass could be 
found, and I am sure there are such grasses which 
could be seeded, [142] I think it is much more 
adapted to pasture. 

What is the texture of the soil? 

The soil is very gravelly. 

Gravelly ? 

Yes, it is thin and very gravelly. 
How many acres are in that tract? 
There is 238.87. ' 

Are you sure of that, Mr. Gourley? 


“ogee 
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mae I bee your pardon, it’s 328:87. 

Q. Will vou just briefly tell the Court and Jury 
what you observed as to the physical characteristics 
and topography of that ground in addition to what 
you have just testified to? 

A. Could I use the map to do that? 

Q. Yes, just very briefly, Mr. Gourley. 

A. This being the highway (indicating) and this, 
as you know, being Snake River, and the land runs 
—this is Alpine—and the land runs, as you ean see, 
west here and here and here. Here are shown the 
boundaries of the land. The texture of the land 
through this is very gravelly and very thin soil. Here 
vou have a little better soil and a little more soil. I 
would say that there is an eighty acre piece in here 
that is a little better soil. This here is quite gravelly, 
and this here is designated as a rocky ridge, through 
here, mostly rock and sagebrush. Down here, [143] 
(indicating) is some river bottom land that is very 
good, very good land. This is all dry land, however, 
and this in here is a dry ditch that runs through 
here. | think that is it. 

Q@. Mar. Gourley, bearing in mind that the defini- 
tion of fair market value is the amount of cash or 
its equivalent that a person willing, but not required 
to buy, and that a person willing, but not required to 
sell, would accept, and keeping in mind the highest 
and best use which you think that land could be put 
to, keeping those definitions in mind, do you have an 
opinion as to the fair market value of Tract 77, as 
of March 4, 1955? A. I do. 
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Q. And what is that opinion? 

A. $19,500.00. 

Q. And this is Tract 77? A. Yes. 

Q. How much was that? A. $19,500.00. 

Q. Now, directing your attention to Tract 41, 
that is the home place, the place where the buildings 
are, and designated on Plaintiff’s Exhibit Number 
2. Do you have an opinion as to the highest and best 
use that land could be put to on March 4, 1955, or 
within a reasonable time thereafter? [144] 

A. Yes. 

Q. And what is that opinion? 

A. Itis adapted to hay, small grain and pasture. 

Q. On what do you base that opinion? 

A. It has got more soil, it is irrigated, that is, a 
portion is irrigated. Good water, good soil and good 
pasture. 

Q. Will you just step down here to the map and 
tell the Court and jury what you observed as to the 
topography of that ground? 

A. Iwill start out here (indicating) and I might 
say that this little white spot here, this is two acres 
of land, and it is in controversy here. This is about 
the same kind of land as the rest that is set out here 
(indicating). This piece here runs up toward the 
mouutain aud is very good soil, good mountain soil, 
and it comes down here and here is a break in heve. 
This corner is very good soil and then this soil here 
runs quite gravelly. It starts with gravel here and is 
quite gravelly through here, in streaks, running out 
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in a little heavier soil and then back into streaks of 
gravel, and so it is gravelly—streaked through here. 
This here is some sagebrush and rocky land in here. 
This is a little corner of hillside grazing land, a 
small fraction of an acre. When you get down here, 
you have dry land, this is dry land and these [145] 
two portions here are dry land. Starting over here 
at this point there is a swale that runs through here 
and this portion above the swale is dry, and from 
there down you’ve got a good farm, vou have an ex- 
cellent farm there. You have a good farm down past 
the homestead and over here as far as, well, about 
in here. Then you start in again with pea gravel, 
which is quite heavy again, and that runs down into 
this portion here, but from here down I would say it 
is a good farm; it is irrigated and irrigated well. 
The yellow portion, as you see, is timber pasture and 
a good pasture, it has a good stand of grass and is a 
good pasture. Under the hill about here, there is a 
good big spring, and that comes out in several places 
in the hill and it was dammed up here and a reser- 
voir—a little reservoir made there with considerable 
water, and that acted as a sub for quite a lot of this 
pasture, and also there were ditches off from it, 
where it had been irrigated and where it had subbed 
from these ditches. 

Q. Is that pasture well irrigated ? 

A. That pasture is not—well, it is irrigated, por- 
tions of it. Some of that pasture would be difficult to 
irrigate because of its rolling nature. It would not be 
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very easy to irrigate a lot of it, however, that land 
will sub. [146] 

Q. Did there appear to be plenty of water for 
that pasture? 

A. I wouldn’t say that—well, I think that water 
is available, but I think it would be hard to get it on 
portions of that. 

Q. But for pasture purposes—— 

A. ——It is very good, there is some timber and 
some brush and I would say it is very good. Over in 
this end it is dry and over in this portion we find 
sagebrush. This is dry pasture in here, but the rest of 
the pasture is very good. This is the homestead in 
here and this is Highway 26 going by here. It is an 
all-weather highway and a very good National High- 
way. 

Q. Now, Mr. Gourley, bearing in mind the same 
definition of fair market value that I gave you a 
moment ago, and keeping in mind your opinion as 
to the highest and best use to which that land could 
be put on March the 4th, 1955, or within a reasonable 
time thereafter, do you have an opinion as to the 
fair market value of Tract 41, as of March 4, 1955? 

A. Ido. 

Q. And what is that opinion? 

A. $99,900.00. 

Q. Now, Mr. Gourley, would you examine your 
figures there again, are you sure that you are giving 
the figures, both as to Tracts 41 and 77. Will you ex- 
amine your notes again? [147] 

A. I could be mistaken. 


United States of America 133 


(Testimony of Fletcher W. Gourley. ) 

Q. Well, now, will you see whether you are giv- 
ing me the right figure? 

A. Maybe I have my figures tangled up a bit; [ 
will take a look here. 

Q. Do you have them? 

A. That is for the property alone, now, do you 
want the improvements in there. 

Q. I want the entire property, including the im- 
provements. A. That is $138,250.00. 

Q. Now, will you look agai at your figures on 
Tract 77. You stated before that your opinion of the 
value was $19,500.00. Now, will vou tell us, did that 
include improvements ? A. Neo 

Q. Iwant your figure as to the fair market value 
of that tract, including the improvements. 

A. That is $28,700.00—I was giving you the price 
of the land. 

Q. I thought there was some mistake, Mr. Gour- 
ley. Just to eliminate any confusion here, let me ask 
you, what is vour opinion as to the value of Tract 
77, as of March 4, 1955, the Alpine place, including 


the improvements ? A. $28,700.00. 
Q. And your opinion as to Tract 41, including 
the improvements? [148] A. $138,250.00. 


Q. Now, directing your attention to the little two 
acre tract up there, which has been designated as 
Tract 34, do you have an opinion as to the highest 
and best use to which that could have been put on 
March 4, 1955, or within a reasonable time there- 
after? A. Yes, sir. 

Q. And what is your opinion? 
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A. I valued it the same as the other land, I think 
it was $260.00. 

Q. $260.00? A. That’s right. 

Q. But my question, Mr. Gourley, was as to the 
highest and best use, is there anything unique about 
that piece or is it just about the same as the other? 

A. There is an old abandoned log building on it 
that is about to fall down. 

Q. Is it about the same type of land? 

A. It has been used as a dump ground at some 
time, but the land would be the same, yes. 

Q. And the figure you put on it is the same as 
you gave to the adjoiing land? 

A. That’s right. 

Q. Now, Mr. Gourley, will you explain just 
briefly, the factors that you took into consideration 
in arriving at [149] these figures of fair market 
value that vou have just given us? 

A. Yes, I took into consideration the condition of 
the land and what it would grow. 

The Court: Mr. Furey, before you get away 
from these figures, will you have him give you a 
total figure? 

Mr. Furey: I was planning to do that. 

The Court: I am sorry, just go ahead. 

Q. Mr. Gourley, will you give us the total figure 
which you consider to be the fair market value of 
the whole Ruud ranch, including the three tracts, 
as of March 4, 1955? A. $166,950.00. 

Q. Now, will you just go ahead with the other? 

A. Yes, the condition of the land as to its grow- 
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ing ability, and the water, and the difference be- 
tween the dry land and the irrigated land, and the 
state of cultivation which it was in. 

Q. What about access to markets, schools and so 
forth, what is the situation up there in regard to 
that? 

A. It is very good. I am quite sure there is bus 
service daily and mail service. There are school 
buses. I think [150] there is a high school at Ririe, 
which I think is about 46 miles, 46 01 47, and it is 
an all-winter road, always open. 

Q. What is the situation as regarding utilities, 
telephones and so forth? 

A. It has power and telephone lines. 

Q@. And your opinion again as to the total fair 
market value of all of the Ruud ranches that are in- 
volved in this action ? A. $166,950.00. 

Mr. Furey: You may examine, My. Holden, 

The Court: Before we get on the cross-examina- 
tion, I don’t think that adds up to the total, the 
figures you have heretofore given. 

Mr. Gourley: Then I may be mistaken again. 

Q. (By Mr. Furey): M2. Gourley, go ahead and 
examine your figures, again, will you, please? 

PAs) NCES. 

Q. Have you added that up, Mr. Gourley ? 

A. Yes. 

Q. And then your opinion as to the fair market 
value of all of the Ruud ranches involved is [151 
what? A. $167,210.00. 

Mr. Furey: Now, you may examine, Mr. Holden. 
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Cross-Examination 
By Mr. Holden: 


Q. Mr. Gourley, are those the figures from the 
five appraisals? “A. No; that’s my figures. 

Q. And those are your figures then of what date? 

A. These are my figures of—well, they would be 
my figures of now. 

Q. Of today? 

A. That’s right, because I’ve added $8,000 for 
granaries and so it has made my figure of now. 

Q. But your figures are as the date of your last 
appraisal then? A. Yes. 

Q. And you have revised your figures at differ- 
ent times when you went over the property ? 

A. That’s right. 

Q. Now, who went with you on the appraisal of 
the Bert Ruud property, what other appraisers were 
there ? 

A. There were Jim Bennet, Alvin Robinson and 
Dave Dick. 

Q. Who is Alvin Robinson? 

A. Alvin Robinson was employed as an appraiser 
by the Reclamation Bureau. He lives at Alpine, or 
rather he [152] lives at Afton, Wyoming. 

Q. What business is he in, do you know? 

A. Yes; he is in the implement business at the 
present time. 

Q. Former Vice President of the Bank at Afton? 

A. That I don’t know, but he used to be in the 
livestock and farm business. 
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Q. You know that he used to be in the bank at 
Afton? 

A. Well, he has a brother in the bank and he 
probably was connected with the bank. I don’t know 
what his capacity was. 

@. And who else? 

A. Jim Bennett and Dave Dick. 

@. Are you an officer of the Bank of Eastern 
Idaho in Idaho Falls? A. Tiga 

Q. And what office do you hold? 

A. Lama vice-president. 

Q. Now, you appraised the land of the Alpine 
property of Mr. Ruud’s on the basis of pasture land, 
is that what. I understand? AS Vhat’s right, 

Q. Are there any crops growing on that land? 

ue Yes. 

Q. Will you tell the jury just what valuation you 
gave to that land on an acre basis ? 

A. Do you want the average of it or shall I break 
it down ? [153] 

Q. Yes; break it down. 

A. There is 12.21 acres of bottom land that I 
pointed out that is good land. It is farm dry land, 
however, but it is pretty good river bottom land. 

Oeeilhats thissarea here ? 

A. That’s right. I gave $100 an acre for it; it’s 
a small tract, not too easy to farm. It sets there by 
itself and there is a four acre tract up there above 
the buildings at Alpine that I valued at $100 an 
acre, because it lays good and has a little better soil. 
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Q. 
A. 


Where is that located? 
Up in the corner above that red mark along 


the highway, just out from the highway. 


Q. 


Q. 


A. 


How many acres? A. Four acres. 
This four acres here (indicating) ? 

Yes, sir. 

And you gave that what value? 

I gave $100 an acre for it. Now, there is 5,120 


acres of farm land there that is off by itself, I don’t 
know just why, it is the same sort of land, it’s 
gravelly, very gravelly, and I allowed $60 an acre 


for it. 


Q. Where is it located? 
A. It is also in that same area. [154] 


Q. 


Will you designate it and point it out on the 


map so that the jury will know? 


POPOPOPOoP 


This five acres lays right in here. 

Now the five acres was in what area again? 
In this area. 

And the valuation in that is how much? 
Sixty dollars. 

You say it is quite gravelly? 

hat owes hits 

About like the river bottom gravel? 

It is not cobble rocks, but very heavy pea 


gravel. It is possible you might find a rock occasion- 
ally, but it is not cobble rocks, it is very heavy 


eravel. 


Q. 
A 


Ts it pea gravel? 
Yes; it would be pea gravel. I guess it would 
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be coarser than pea gravel but that is what we call 
it. 

Q. Then you don’t mean what you say, it isn’t 
pea gravel? 

A. No, it isn’t nor it isn’t cobble rocks, the term 
is pea gravel. It is used a little recklessly, but that 
is what we mean; it is not as fine as peas and it isn’t 
cobble rocks. 

Q. You don’t mean that it is pea gravel? 

A. No; that’s right. 

Q. Now, on that one five acres, there is no soil 
mixed in with that gravel at all? [155] 

A. Not very much soil. 

Q. Itis all gravel? 

A. You will find a showing of soil in all of it, 
yes; there will be a showing of soil. 

Q. Is the soil streaked, you mean there are 
streaks of soil? 

A. No; it will all be the same texture. 

Q. You mean there is some soil in the five acres? 

HA Yes; a little soul. 

Q. Now, what else is there? 

A. There is 215.77 acres of land that lays 
straight, I can show you here, it lays in this area. 

Q. How many acres? 

A. 215.77; that lays in here and it is fairly heavy 
gravel. It’s pretty solid gravel, and we have eighty 
acres here that you will find more soil mixed into 
the gravel. 

Q. Where is that eighty acres? 

A. That’s right up here. 
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Q. You call that eighty acres? 

A. Well, there is eighty acres in this location 
here, there is eighty acres and there is a little more 
soil in the gravel. 


That’s pretty heavy gravel, too, isn’t it? 
Yes. [156] 

But there is a little soil interwoven? 
Yes. 


Is that pea gravel? 
That is coarser than pea gravel. 
Is it coarser than this gravel down here 
Gudien te 2 A. It would be about the same. 

Q. There isn’t much difference then between 
these two parcels of land, this one down here and 
this portion up here (indicating) ? 

A. Yes, there is a difference. 

Q. I think you stated that the gravel was 
coarser ? A. There is more soil in this. 

Q. What type of soil, did you examine the soil? 

A. Yes, it is ordinary soil, just ordinary valley 
soil, just ordinary land. 
What is the difference in the soil of the two? 
Well, one has more soil than the other. 
Ts that the only difference in the two parcels? 
Nees: 
But the soil is the same type of soil in both 
sas is that what you mean? 

A. Yes, and that eighty acres I gave $80 an 
aere for. 

Q. Which one is that? 

A. The one I just pointed out. 


OPopore 


qe rer © 
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Q. Up here (indicating)? [157] 


A. Yes. 
Q. And how much did you allow for this down 
here? A. $60 an acre. 


Q. Now, what valuation did you give on any 
improvements on this property ? 

A. The improvements consist of a cafe building 
18 by 26, a frame building, composition roof, cement 
foundation, and it has some living quarters in the 
back, and then it has a little counter and some stools 
or what have you, and a little kitchen and I gave 
£3,500 for it. 

Q. Water in the building? A. Wes: 

Q. Are there any other improvements in the 
area ? 

A. Yes, behind this building is an outside toilet 
that we gave $30 for, and there is a hotel, a little 
hotel there with seven rooms and a bath, and it is 
47 by 27, a frame building with cement foundation. 
T gave $4000 for it. 

Q. Plumbing in it? A. Yes, 

Q. And heat in each room? A. Yes. 

Q. How many baths? 

A. I saw one bath. There could have been an- 
other shower but I only saw one bath. [158] 


Q. How many toilets in there? A. Just one. 
Q. You are sure of that? A. Yes. 

Q. Electricity in the building? A. Yes. 
Q. Lights in each room? A. Yes. 


Q. What valuation did you place on the land 
where these buildings were located? 
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A. T think that tract there is about two acres if 
I remember right, or a fraction thereof, an aere and 
a half and I gave $200 for it. 

@. For the two acres? 

A. Yes, but it is 1.50 acres, that is what it is. 

Q. That is where the buildings are located? 

A. Yes, sir. 

Q. Did you give any valuation for additional 
acreage for townsite purposes? A. No. 

Q. Did you give or take into consideration that 
the highest and best use for land bordering U. S. 
Highway 26 and U.S. Highway 89 at the junction, 
that it would be best suited for townsite purposes? 

A. Yes, I took it into consideration. [159] 

Q. And what amount of land then, in your opin- 
ion, would you arrive at for townsite purpose? 

A. I didn’t allow any land for townsite pur- 
poses. 

Q. Just tell the jury where the hotel is located 
with reference to the highways. 

Well, yes; I think [ can 
which highway is it adjacent to? 


26. 
Is there any other highway in that area? 
Yes, there is a highway that comes up and 
forms a junction from below, highway 26 goes by, 
past it here and J would say, maybe 300 feet there 
is another highway comes in there from Wyoming. 
Tt goes up the canyon to Jackson, Wyoming. 

Q. And that comes in through this area here? 


pause a) he 
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A. That’s right, and that junction has been 
there for several years. 

Q. Then this property is located on the junction 
of these two highways? 

A. It would not be on the junction, it would be 
on 26, The junction comes in below the town a little 
bit, but the junction is there. 

Q. Are both highways paved highways? 

A. Yes. 

Q. Do you know where they lead to from that 
location ? 

A. Yes, the highway from Jackson goes out 
through the [160] valley. 

Q. Out through what valley? 

A. Out through Star Valley, and it is the main 
route to Salt Lake City. It comes up through Al- 
pine and goes up the Snake River Canyon to Jack- 
son, Wyoming, and on to Yellowstone Park. 

Q. Which way north do the highways go, where 
do they take you? 

A. You mean 26 or the other? 

Q. <Any of then. 

A. It’s the main route to Yellowstone Park 
through Jackson. 

Q. Where is the other one? 

A. The other, Highway 26, is a National high- 
way and comes to Idaho Falls and on through and 
then it follows the other highway up the canyon. 

Q. Then these are both important highways? 

A. That’s right. 
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Q. And where is this property located with ref- 
erence to the state line? 

A. The state line runs along the highway, the 
highway is the dividing line. There is some business 
on. the east side of the highway, and this particular 
property we are talking about is on the west side. 
Highway 26 goes between them and that is the state 
line. 

Q. Did you observe any springs on any of the 
Alpine property [161] of Mr. Ruud’s? 

A. No, I didn’t. Mr. Ruud told me that there 
was a spring there, but at the time we were there we 
didn’t go down to the spring. It came down under 
the hill, he told me. 

You never checked the spring at all? 

No, we didn’t go to the spring. 

Is there a well on the property? 

Yes. 

You did check the well? 

Yes, there is a very good well. 

Now, with reference to the home ranch, what 
valuation did you place on the various classifications 
of the home ranch? 

A. I classified this ranch in about two classifica- 
tions. There was a little variation in it; not too much. 
I tried to be fair in the classification to the best of 
my ability. I took this tract. here on this side of 
the road (indicating), these two little tracts here, 
and this tract here, this tract above the ditch here. 
I tried to pick out the land that didn’t show irriga- 
tion, that was dry. I tried to classify that and so 
I took those, this piece here, and I went down to 
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this corner here, the reason I took this corner here 
was that it is quite aways from the water, although 
it could be irrigated some. It is very gravelly, and 
that classification run [162] 267.50 acres. That is 
land that I tried to segregate, but I termed it as 
dry Jand, which hadn’t showed irrigation. I seg- 
regated that from the irrigated land and that I gave 
$130 an acre. 

Q. Did you value that just on the appearance 
of the property when you were there and appraised 
it with respect to whether or not it was irrigated ? 

A. I appraised it on just what I saw, just the 
way I saw it. It showed no signs of irrigation, and 
so I appraised it 

Q. You didn’t check to see whether it had been 
irrigated ? 

A. There were no signs that it had. 

Q. You didn’t make any further examination? 

A. No, only just what I saw. 

Q. You didn’t make any further investigation to 
see if there was a water right decreed to that? 

No. 

That wasn’t an important factor? 

No. 

All right, just go ahead. 

So then I took from this swale in here, that 
was good land excepting 39 acres in here. Now, this 
land in here is good land, sufficient water and ca- 
pable of producing good crops. 

Q. How did you distinguish sufficient water for 
that land? [163] 


POPS > 
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A. From the ditches and from the dikes and the 
way it had been irrigated, you could see and, of 
course, you could see the difference in the crops, 
and you could see the ditches and the dikes were 
provided for. | 

Q. You were basing your valuation on the use to 
which you believed that Mr. Ruud was putting the 
land to as its best use? 

A. Ask me that question again. 

Q. Did you place your valuation on this property 
taking into consideration as the principal factor, 
the use to which Mr. Ruud was putting the land? 

A. That’s right. 

Q. That is the main thing you took into consider- 
ation? A. That’s right. 

Q. And you didn’t project to determine whether 
it could have a higher use? 

A. I took that into consideration. 

Q. But the principal factor was just what Mr. 
Ruud was doing with it and the way you ob- 
served 1? A. That’s right. 

@. Proceed then. 

A. For this good land here J gave $200 an acre, 
for 229 acres of irrigated land. 

Q. If I interrupted, go ahead. 

A. There is 39 acres here that runs heavy to 
gravel, and [164] your gravel gets a little heavier 
as it runs in this direction. 

Q. The peas get larger? 

A. Yes, the peas get larger. It runs from fine to 
coarse gravel, not pea gravel. 
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Q. It is not pea gravel? 

A. No, pea gravel is the term we use. 

Q. It is more like the river bottom in there? 

A. No, I wouldn’t say that, but it is gravelly, 
that land I gave $150 an aere for. 

Q. Is there any soil on that land along with the 
gravel ? eves: 

Q. Is there any other classification ? 

A. Here comes your river bottom land and I 
would say it is being used for what it is mostly 
adapted for, it 1s a good pasture, it is kept good, 
I would say it has not been overgrazed, it is good 
pasture, that is 106.86 acres, and T gave $125.00 an 
acre for that. 

Q. Did you take into consideration in arriving 
at the valuation on that yellow area there as to 
whether or not it could be farmed ? A. Yes. 

Q. You took that into consideration? 

ee YOS, SIY. 

Q. Did you make any investigation with Mr. 
Ruud to determine [165] whether it had been 
farmed ? A. No. 

Q. You didn’t check that? A Nios 

Q. You valued it entirely as a pasture? 

A. T would consider it as more valuable for 
that? 

Q. It is a good type of soil, however? 

A. Yes. 

The Court: We will take a fifteen minute recess 
at. this time. 
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November 9, 1955—11:15 A.M. 


Q. Is there anything else you care to say with 
reference to the various soil classifications of the 
home ranch? A. No, I think not. 

Q. I believe you testified that there were some 
springs in the area of this yellow strip through 
here? A. Yes. 

Q. Do you know at which portion of the yellow 
strip those springs arise ? 

A. I think I can come close to showing you there. 
I would say that they come in just about this sec- 
tion here. 

Q. That is your best judgment? 

A. If I remember right. 

Q. Will you mark that with a pencil so that we 
can know [166] where you locate them to your best 
judgment? A. If I remember right. 

Q. Will you mark that with a pencil so that we 
can know where you locate them to your best judg- 
ment? 

A. IfIT remember right about there (indicating). 

Q. Did you take into consideration in placing 
the value on that yellow strip of property, the 
amount of water that flows from those springs? 

A. Yes, sir. 

Q. Is there a continuous flow of water? 

A. Yes, I think so. 

Q. Did you make any effort to ascertain the 
flow of those springs? A. No. 


United States of America 149 


(Testimony of Fletcher W. Gourley.) 

Q. Do you have any opinion as to the amount of 
water from those springs? 

A. The only thing that. I could say was that 
there was quite a lot of water. In a matter of inches 
I wouldn’t attempt to say. 

Q. Mr. Gourley, did you give any special valua- 
tion to the ranch home? A. Yes. 

Q. What valuation did you place on the home? 

A. On the ranch house I gave them $14,000. 

Q. Did you give any special valuation on the 


garage? [167] A. Yes. 

Q. What valuation? A. I gave $800. 

Q. Do you know what type of construction the 
garage is? A. Yes. 


Q. Is it on a concrete foundation? 
A. Yes, and covered with shakes, similar con- 
struction to the house. 


Q. Is it a double two-car garage? A. ges. 

Q. Did you give any special valuation on the 
granary ? A. Yes. 

Q. What valuation? A. $2800. 


Q. What type of construction was the granary 2 

A. It is on a cement foundation and made with 
timbers flat and had a pretty good machine shed ad- 
joining, leaning to it. 

Q. Did you place a separate valuation on the ma- 
chine shed? 

A. No; TI placed a valuation together on these. 

Q. I believe that you testified that in the past 
three years you have been appraising various prop- 
erties in this area? Ase es 
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Q. How many properties have you appraised in 
connection [168] with this project? 

A. I would have to go back and count those, 
but—— 

Q. ——approximately ? 

A. I would say fifteen properties anyway. 

Q. And are they located in the area of the Ruud 


home ranch? A. Yes. 

@. And your appraisals have all been made for 
the Bureau of Reclamation? A. Yes. 

Q. For the Government? A. Yes. 


Q. And in making these appraisals you have 
taken into consideration the various classifications 
and types of soil? ASBYes: 

Q@. And have you attempted and tried to keep 
the valuation of the various classifications some- 
what along the same line? A. Yes. 

Q. As to all of the property? 

A. Thats richt. 

Q. With reference to the dry land on the Ruud 
home ranch how many acres did you say there was 
of this dry land? A. I figured 267.50. 

Q. Did vou make any investigation to determine 
whether or not the practice in the area of Grand 
Valley is to [169] farm that land each year? 

A. The practice in the whole area is not to farm 
it each vear, but to summer fallow. 


Q. And you are positive of that? AC cs: 
Q. And is that based on your own observation? 
mee VCS. 

Q. Entirely on your own observation? 
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A. Yes. 

Q. And you didn’t make any inquiry of prop- 
erty owners to find out what the practice was? 

A. Yes, in visiting with the property owners 
that we had previous dealings with, that was the 
practice with the better farmers. 

Q. Was that the practice on the McKay ranch? 

A. No. 

Q. You say it was not? 

A. The McKay ranch was an irrigated ranch. 

Q. Was there any non-irrigated land on that 
ranch? A. Very little. 

Q. There was some? A. It was vety little. 

Q. Was it the practice on the Smith ranch? 

A. No, the Smith ranch was mostly in alfalfa 
hay and pasture. They also irrigated a great part of 
that [170] ranch, especially where they raised small 
grain. 

Q. You don’t know whether Smith let his land 
lay idle or not? 

A. No, he had irrigated land and raised hay and 
pasture and his grain land, which vou ordinarily 
summer fallow, was irrigated land. 

Q. Did you check with Mr. Ruud to see what the 
practice was with reference to his home ranch? 

A. No. 

Q. Did you check with Mr. Ruud to see what 
his practice was with reference to the Alpine 
Ranch? A. No. 

Mr. Holden: That’s all. 

Mr. Furey: That’s all. Thank you, Mr. Gourley. 
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E. L. NEWELL 
called as a witness by the plaintiff, after being first 
duly sworn, testifies as follows: 


Direct Examination 


By Mr. Furey: 
Q. Will you state your full name? 
A. Edwin L. Newell, commonly known as Todd. 
@. Where do you live, Mr. Newell? 
A. At Emmett, Idaho. 
Q. How long have you lived there? [171] 
A. I have only lived in Emmett for the past two 


years, but I have lived out at Ola, which is thirty 
miles out of Emmett, since 1918. 

Q. What is your business or occupation ? 

A. Farmer and stock grower. 

Q. How long have you been a farmer and stock 
crower ? 

A. Well, since I became of age I have been in 
the farming business and stock business constantly. 

@. And what period of years would that. cover? 

A. That has been about 44 years. 

Q. During that period, what type of farms and 
ranches have you operated ? 

A. I have operated dry farms, also irrigated 
farms, and then I have run livestock on dry grazing 
land and on the public domain. 

Q. Are you still operating on a part-time basis 
a ranch or farm, Mr. Newell? 

A. Yes, I am still running about 250 brood cows 
and I have the land and the range to carry those 
cows. 
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Q. How big a ranch is that, Mr. Newell? 

A. Well, I think deeded at this time I only 
have about sixteen or seventeen hundred acres. 

Q. During the time that you ranched or farmed 
there, what has been the number of cattle that you 
have run? A. The number? [172] 

Q. Yes? Just give the jury an idea of the ex- 
perience you have had in running eattle and 
ranching ? 

A. The most cattle was about 700 head. I had 
the land, facilities and range rights to carry those 
the year round, and at that time I owned about 
4000 acres of ground, partly irrigated, so that I 
raised my own hay, and partly dry. I farmed some 
dry land, raised grain and raised alfalfa and the 
balance was in range. 

Q. And during this forty year period, you have 
been making your living from ranching and farrn- 
ing and running cattle, is that correct? 

A. That has been my principle occupation, but 
IT have done a few other things. 

Q. During that period have you had any other 
occupations or have you had occasion to do any 
real estate appraising ? A. Yes, I have. 

Q. Will you just explain briefly to the Court and 
Jury what your experience as a real estate appraiser 
has been? 

A. My first experience was as County Commis- 
sioner of Gem County. I was on the County Board 
for twelve years, and during that time we purchased 
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some land for road right-of-ways, and so forth, and, 
of course, sold some county land, and, of course, 
I was on the Board of Equalization during those 
years; in 1940 I was [173] employed by the Bureau 
of Reclamation to appraise land in the Cascade 
Reservoir site, which is in Long Valley, Idaho. 
There is 27,000 acres of farm land and grazing land 
in that area. I believe that there was practically 100 
ownerships in that group. Then I was employed to 
appraise land under the Anderson Ranch Dam for 
the Bureau of Reclamation. There was practically 
8,000 acres of farm land and grazing land in that 
area. I don’t remember the number of ownerships 
in that. I was then employed by the Idaho Power 
Company to appraise land under what is known as 
the C. J. Strike Dam. That is on the Snake River 
over near Bruneau, Idaho. I appraised several large 
eattle spreads in that outfit, I don’t remember the 
number of acres involved. Then I was employed by 
the Army Engineers to appraise land under the 
Lucky Peak dam, that is directly above Boise, 
Idaho, and I appraised several of the larger opera- 
tions under that dam. I have also appraised consid- 
erable land for crop damage for the Bureau of 
Reclamation where canals or things of that sort 
would destroy a bunch of crops or damage a lot of 
land. I would appraise the damage done. And I 
have had some other similar appraisal experience. 
Q. During your ranching and your farming 
operation I presume that you had oceasion to raise 
various crops ov the farm? [174] A. Yes. 
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Q. Did you raise grain crops? 

A. I raised grain and hay, both wild hay and 
tame hay. 

Q. What types of grain did you raise on your 
ranches or farms? 

A. Barley, wheat, oats, all small grains. 

Q. Did you have any farming experience prior 
to the time that vou started on your own farm? 

A. I was raised on a farm, I have been on a farm 
all of my life. 

Q. Then your whole life has been in the ranch- 
ing and farming game, is that right? 

A. That’s right. 

Q. I will ask, Mr. Newell, whether or not you 
have appraised tracts 41, 77 and 34, comprising the 
Ruud ranch? Dee Yes. | dige 

Q. At whose request? A. At your request. 

Q. Did you actually go on those tracts? 

A. Yes, sir. 

Q. Will you explain when vou went on them and 
how long you were on the tracts each time? 

A. The first time I went on Mr. Ruud’s place 
was on March 30, 1955. 

Q. This year? [175] 

A. Yes, ’55, this year. At that time there was 
snow in the area, approximately three feet of snow. 
The highways were open but the by-roads and the 
side-roads into the farms and so on were not open, 
so that all I could do at that time was to gather 
what information I could get from people in the 
area and to make what observation I could from the 
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highway. I never went onto the property at that 
time. 

Q. What investigation in regard to people in 
the area did you make at that time? 

A. It was hard to get to the ranches and places 
to talk to people on the ranches, but I talked to some 
of the people from the Bureau of Reclamation and 
I talked to Mr. Sayer who was a former appraiser 
on that project, and at the little place where we 
stayed in Swan Valley, my wife and I were together 
there. I talked to a man by the name of Dickman, 
I believe; he was a farmer in the area. I really didn’t 
have too much of an opportunity to talk to people 
on that trip. The next trip was on May the 20th, 
1955. At that time J was with a man named Jerry 
Carruthers. I visited Mr. Ruud’s place on the day 
of the 20th of May, but I didn’t make an extensive 
investigation that day of the place, it was more or 
less in a general way, and then I went across the 
river and investigated some other properties that 
I [176] was going to look at at the same time. On 
the 21st of May I went back to Mr. Ruud’s place 
and when I first went there he was not at home; he 
was at Alpine, I believe, but his wife was there and 
she asked us in the house, and showed us through the ~ 
main dwelhng house; by that time Mr. Ruud had 
come back and we went out in the field with him and 
discussed all of the problems that we could think of 
in regard to the properties until noon. We had lunch 
with Mr. and Mrs. Ruud and spent most of the 
afternoon on the property with Mr. Ruud. The next 
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day I spent my time between Mr. Ruud’s and Mr. 
Bagley’s place across the river, and in going over 
the area, the entire area as much as we could, to 
gather as much sales information as we could and 
as much other information as we could about the 
general operation in that area, farming operations. 
We talked to some farmers and visited where there 
had been some land sales and got all of the informa- 
tion that we could. Then later on—first, I will go a 
little further on that time in May; they were just 
putting in the crops and if I recall right there 
was a part of Mr. Ruud’s grain that had sprouted, 
it started through the ground, and the other por- 
tions of the field had not been seeded vet. I didn't 
make an appraisal at that time except to make my 
notes and everything like that, and I waited to go 
back when the crops were near maturity. [177] I 
went back on August the 10th, and at that time I 
believe I was with you, Mr. Furey, and I visited 
Mr. Ruud’s place. I talked with Mr. Ruud, and I 
walked over the property with him and got all of 
the information that we could from him about his 
operations, his opinion of the best use of his ground, 
and so forth. At that time the grain was fairly well 
toward maturity. The barley was headed out in nice 
shape in the dough at that time. It was a fairly 
good time, I thought, to pass an opinion as to what 
the yield would probably be on the ground. After 
that trip I did make my final appraisal of the prop- 
erty. However, on last Saturday and Sunday I went 
back to review the property and see if there was 
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anything that I had overlooked and to see if I could 
see anything that might change my opinion as to the 
appraisal. I didn’t find anything, so my appraisal 
stands. 

@. On that occasion in August, did you go all 
over all three of the tracts? A. Yes. 

@. And that was the time when the grain was 
headed out? 

A. Yes, it was headed at that time. 

Q. Now, Mr. Newell, directing your attention to 
Tract Number 77, the Alpine place, do you have an 
opinion as to the highest and best use to which that 
land could [178] have been put on March 4th, or 
within a reasonable time after that date? 

A. Yes. 

Q. And what is that opinion? 

A. My opinion is that its best use was either for 
erowing of grain or grasses, it could grow hay, I 
think it could grow alfalfa hay. 

@. For the growing of grain, grasses and hay? 

A. Yes, it is dry land, it doesn’t have water in 
connection with it and it would be dry farm. 

Q. Do you know how many acres there are in 
that traci A. Yes, there is 328.87 acres. 

Q@. Now, would you just step over to the map 
and tell the Court and Jury what you observed as 
to the layout generally, and how you valued the 
various parts of it? 

A. I didn’t break this ground down into so many 
tracts; this (indicating) is where the hotel build- 
ing is and here is where the cafe building is, this 
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is the portion below the break in the bench, a little 
tract here close to the river, that, in my opinion, 
was some of the best soil in this Tract Number 77. 
I gave that a value—do you want me to give the 
value now? 

Q. Yes, go right ahead. 

A. J have given that a value of $100 an acre. 
This little area, the buildings set on this, which 
consists of an [179] acre and a half, according to my 
map, and I gave that the same value. I did that for 
the reason that the building and things are on it. 
The rest of the area I didn’t try to break down into 
classifications. I realized that there was some dif- 
ference in the soil type in some parts of that, in 
some places there was a little more soil and a little 
less gravel and in other places it would be just 
vice versa. I gave the rest of that entire area a 
value of $60 an acre. 

Q. What is the general type of ground that vou 
found on that tract? 

A. The general type is what I call mountain 
loam soil mixed in some places with gravel. There 
are a few exposures of rock that would be large 
enough so that you wouldn’t class it as gravel. I 
would like to go farther and say that one reason 
that I didn’t want to break it into a lot of classes 
is that these little areas like these red spots, and 
this red along in here (indicating), this red in- 
dicates the break in the bluff between this lower 
tract and the upper tract, between the river and this 
(indicating), so I just gave the whole area a valua- 
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tion of $60 an acre; some of it could possibly have 
had a higher valuation and some lower, and I didn’t 
want to attempt to break out those little areas and 
classify them differently. 

Q. That valuation included that which is marked 
in red? [180] 

A. The $60 valuation included this area which is 
marked in red and these little spots as well. 

Q. Now, Mr. Newell, did you consider the pos- 
sibility that ground might have for raising any 
crops other than the ones that you have mentioned ? 

A. Yes, I did. I considered the possibility of it 
raising other crops and I investigated as much as I 
could with the time that I had by observation and 
by asking questions from informed people in the 
area. I think it could and would be capable of 
raising other crops besides barley. There is an area, 
T think it is in this part, where there is a seeding of 
brome grass, and then I was over on Mr. Shurtheff’s 
property, too, in August. When I was there there was 
a fairly nice stand of brome grass, and I think that 
it would have been as valuable a crop, if not more 
valuable, than the barley crop on the place. I have 
also been told that in years past there has been 
alfalfa grown on a good portion of this area, and 
that it made a fair yield for dry ground. 

Q. Did you consider the possibility of raising 
wheat on the land? 

A. Yes, I considered that, in my observation of 
the area I seen very little wheat, but I did see 


United States of America 161 


(Testimony of E. L. Newell.) 

some; from what I could determine about the sea- 
sons in the area, I felt that barley would be a more 
profitable crop for the [181] reason that if you put 
in wheat you would get a little less yield, less 
bushels per acre, and you would run more risk of 
frost damage, and then another thing is in order to 
raise wheat you have to have an allotment with 
the Production and Marketing people, and since 
they limit the acreage that they allot so much, I 
doubt that one could get a very hig allotment of 
wheat for that area if he hadn’t been raising wheat 
before. 

Q. You stated, I beheve, that the production of 
wheat would be less than barley on the same ground ? 

A. That is common, yes; wheat doesn’t produce 
as many bushels as barley per acre. 

Q. Were you able to determine, when you were 
on that property in August, from looking at the 
crop, about what the estimated yield would be? 

A. Yes; I went over that field pretty thoroughly 
that day and the yield was light, although it had the 
appearance of being fairly well filled out; my esti- 
mate at that time would be about fifteen bushels, 
approximately, per acre, that is taking the entire 
field. 

Q. During your forty years of farming and 
ranching experience, have you had occasion to make 
estimates of your own grain in the field, and then 
check against the actual yield when you eombined 
or threshed the fields out? 

A. T have on my own and others, too. [182] 
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Q. Now, Mr. Newell, keeping in mind that the 
definition of fair market value is the amount of cash 
or its equivalent that a seller, willing to sell but not 
required to sell, would accept, and the amount that 
a buyer, willing to buy but not required to buy, 
would pay, and keeping in mind your opinion as to 
the highest and hest use that you think that land 
could be put to on March 4, 1955, or within a reason- 
able time thereafter, do you have an opinion as to 
the fair market value of Tract 77, as of that date? 
Yes; I do. 

That date being March 4, 1955? 

Yes; I do. 

And what is that opinion ? 

Would that be with the buildings? 
Including everything? 

With the buildings and everything on the 
place, my valuation of that was $27,370.00. 

Q. Now, in coming to that conclusion, did you 
consider or take into consideration, the status of that 
property where the buildings are located as a town- 
site? A. Yes; I did. 

Q. And how did you feel in regard to that, Mr. 
Newell ? 

A. I gave that considerable thought, and so far 
as I could determine there would be no special value 
to that land [183] in the forseeable future as a 
townsite. 

Q. Why did you come to that conclusion ? 

A. One of the principal reasons was that my 
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understanding is that the town has been there and 
the store buildings and such have been there for a 
great number of years, and there is no indication 
that there is any activity or any movement to ex- 
pand, there isn’t any new construction in there, I 
saw no reason, due to the fact that there are plenty 
of facilities along the highway and other places, so 
I saw no reason to speculate on the idea that there 
might be an expansion in that particular area. 

Q. As I understand you, you classify that as dry 
farming ground? A. Yespiledace 

Q. Did you make any investigation as to the type 
of moisture, the amount that that vicinity had this 
past year, as to whether it was normal, below nor- 
mal, or above normal? 

A. I never went in to any records on that—so 
far as records ave concerned I have heard more here 
since Court started than I had heard before, 
although I did check at the Bureau of Reclamation 
office and I got what information I could there and 
then I talked to farmers and other people in the 
area with regard to the moisture that they had had 
this year as compared to other years. [184] 

Q. And what conclusion did you come to as to 
whether this past year has been subnormal, normal 
or above the normal of years? 

A. Most of the people that I talked to seemed to 
think that it was a little above normal. 

Mr. Holden: Just a moment. I object to what 
anyone thinks, Your Honor. It is hearsay and not 
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competent; he is just quoting someone as saying 
they thought. 

The Court: You don’t need to quote anyone, Mr. 
Newell; you can just give your answer as to what 
you determined from the investigation you made. 

A. J determined that this was a good average 
year, if not above. 

Q. So far as moisture was concerned? 

A. So far as moisture and growing conditions 
were concerned. 

Q. Now, did you make any separate valuation on 
the buildings on the townsite there? 

A. Yes, I did. 

Q. Do you have the figures which you gave as 
the valuation of those buildings? 

A. Yes, the one that is called the hotel building, 
I understood was an old store building which had 
been remodeled into a hotel for the purpose of rent- 
ing rooms. I measured [185] that building and the 
total measurement of the building was 1101 square 
feet; that would be the measurement as a floor 
measurement. I gave that building a value of 
$5,505.00. 

Q. Does that figure that you gave include the 
lean-to or the attachment on that part? 

A. Yes, and also the well. In figuring the value 
of the building, my method is that if the building 
is being used for living purposes it must have run- 
ning water for house use, and therefore, regardless 
of whether it is a well or spring, or where it may 
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come from, I reflect the value of the well or the 
water supply in with the building. 

Q. And what about the other building? 

A. The other building is what is called the cafe 
building; it had 468 square feet in that and I gave it 
a value of $1404.00—in that case there was no well 
with the cafe building and so I added the value of 
the pipe that led from the well at the hotel over to 
the cafe building and that made a total value of 
$1486.00 for the cafe building. 

Q. Is there anything else that you took into con- 
sideration in valuing that tract? 

A. Yes; there was another old log building that 
set off in the field. Mr. Ruud told me that he used 
that at times for storing grain, and I have given 
that a value of $60. [186] 

Q. Is that tract fenced? 

A. No; there is some fence on the place, but there 
is no fence entirely around the place. No, I would 
say 1t is not fenced. 

Q. What type of fence is there that you 
observed ? 

A. Barbed wire. I didn’t give the fence any 
special value because for one reason the fence was 
not so that it would keep livestock off the place, and 
my method in figuring of land value, I do not give 
the fence any special value, but T reflect the value 
of the fence in the price that I give the land. 

Q. Now, Mr. Newell, directing your attention 
to the home place down there, Traet 41—— 
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The Court: ———Before we start on that, I think 
we will take our noon adjournment. We will adjourn 
at this time until 1:30 o’clock. 


November 9, 1955—1:30 o’Clock P.M. 


The Court: You may proceed, Mr. Furey. 

Q. Mr. Newell, to move on now to Tract Number 
41, the home place, do you have an opinion as to the 
highest and best use that land could be put to on 
March 4, 1955, or within a reasonable time after that 
date? AD Yes, I do. [137] 

@. And what is that opinion? 

A. The production of small grains, hay and 
pasture would be the principal and best use. 

Q Do you know how many acres there are in 
that tract? A. Yes. 

Q. How many? 

A. 671.12 acres; that included the highway, how- 
ever. 

Q. And do you know how many acres there are 
in the highway? 

A. Yes, 16 acres, maybe something over, about 
1614 acres. 

Q. And that would be how many acres of farm- 
ing ground that Mr. Ruud has in that tract? 

A. Well, now let’s see—that would be about 655 
acres. 

Q. About 655? ee MES. 

Q. Now, Mr. Newell, would you tell the Court 
and Jury, and if you would like to, you may step 
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over to the map to help out on that. Just tell the 
Court and Jury what you observed about this tract 
as to its characteristics, the topography, and so 
forth. 

The Court: There is one thing, and I am sure 
you attorneys can answer this, is the land taken for 
highway purposes included in this condemnation? 

Mr. Furey: As I understand it, and, Mr. Holden, 
you correct me if I am wrong on this, as I under- 
stand it the land is being taken, the land [188] is 
state highway land, however. 

The Court: And it would have nothing to do 
with this suit? 

Mr. Furey: The land is being taken in this suit, 
ves. 

The Court: I didn’t know whether everybody 
understood it or not, but as I understand it now the 
land embraced in the highway is a part of this? 

Mr. Furey: That is being taken, yes; it is in- 
eluded. 

A. ‘This is the place in question, and this white 
line through here indicates the highway which con- 
sists of sixteen and some fraction acres. This two 
aere tract (indicating) had been used for school 
grounds and for school buildings, and it will be 
separately valued; there will be a separate value 
placed on this two acres. I put no value on this road- 
way, this highway right-of-way. The rest of this 
farm I broke into, I think it is four different. parts. 
I tried not to break it into too many parts because 
it is hard to determine where the breaking point ig 
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between one classification and the other classifica- 
tion. This portion on the east side of the highway, 
with the exception of this little piece of grazing 
ground here, which is 1 and some odd acres, I gave 
that all in one classification, and along with that, I 
gave the same [189] classification to some of this 
ground on the extreme south end of the place. Now, 
this portion (indicating) is the gravelly bar in here; 
it has been described before as a gravelly bar, I be- 
lieve. I didn’t exclude that or give that a separate 
value for the reason that I didn’t think there was as 
much of the gravelly bar as is indicated on the red 
portion. I didn’t know exactly where to divide that 
and so I just took a general average of this ground 
and this ground down here, just what it would be 
worth per acre. I based that on what I thought the 
production of this type of ground would be. This 
piece of ground down here had no indication of 
having been irrigated recently. 

Q. Were there any ditches leading to that 
eround? 

A. Nothing in evidence that I could see, but to 
the best of my recollection Mr. Ruud was with us 
and he said that there had been some ditches there 
but due to the fact that he had been planting it 
straight to barley that they had been filled up. How- 
ever, there was a portion of that that never had 
been covered by ditches. 

@. And which portion was that? 

A. That would be the extreme north portion. T 
gave that a value—there was 297.30 acres, and that 
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I gave a value of $140 per acre. This ground, in 
my opinion, would be the least adaptable to ir- 
rigation, in other words, it [190] was short of water 
in certain seasons and the practical place to put 
water would be through this central part of the 
farm; it is the best ground, it is the levelest and 
the most susceptible to irrigation from every re- 
spect, and that was where he was using the bulk 
of the water as of that time. 

Q. Now, what type of crop was grown on that 
ground that you have pointed out, this summer when 
you. were up there? 

A. It was barley on all of this portion, and also 
it was barley on most of this that is indicated in 
red. At one time this was marked to sagebrush and 
rock, but that had been plowed up and, for the 
most. part, was growing barley. 

Q. And what do you have to say as to the type 
of crop that it was, about what it would have run 
in bushels per acre? 

A. In this particular part it would probably 
have run about twenty bushels to the acre. 

@. Twenty bushels to the acre, you say? 

A. Yes, twenty bushels to the acre on this part 
down here. However, my opinion of the average of 
the whole, the entire place, would have been about 
forty bushels. 

Q. To the acre? A. Yes. 

Q. And that is the average including all of that 
crop land? 
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A. Yes, including everything. For this better 
part of the ground which consists of 2461 acres, I 
gave $200 per [191] acre. This portion in here is 
the part that is mainly under the bench, and along 
the river, and it consists of 106.86 acres. However, 
that figure includes some of this other, these other 
little places marked as pasture land and wasn’t 
being farmed. They were included in that. This por- 
tion here was the better part of the 106-acre tract. It 
was, at the present time, growing a good stand of 
grass, that is native grasses I would call them, with 
some clover, blue grass, and probably some timothy. 
It was a real good stand of good grass feed. There 
was plenty of water for this area in here from 
several springs coming out under the bench. This 
narrow part is more or less of a trailway from this 
portion on to the north portion. This part up here 
is not quite so good as this; it has a thin growth of 
sagebrush and it has a fair growth of grasses. It 
receives some water, some of the waste water from 
the higher ground and it is producing a pretty 
fair growth of grasses. I considered that this area— 
I considered Mr. Ruud was using this area to the 
very best advantage that he could use it for, and 
that was for several reasons—I will admit that 
there is some ground there that would grow other 
crops, but the reason that I think he is using it to 
the best advantage is that in cattle grazing, and in 
eattle pasture, the best practice is to [192] have 
some ground that grows a prolific growth of grass 
and green feed and some ground that is more dry 
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and has a dryer feed and also there is good water 
here; the water runs winter and summer. If he cared 
to carry his stock through the winter he has a nice 
place here that would make a good feed ground, 
and also his hospital barn and some of the other 
facilities he has located down in that area. I feel 
that Mr. Ruud is making the very hest use of this 
particular 106 acres of ground possible, and while 
some of it is Just as valuable ground as this higher 
land, there would be more of it not so valuable, and 
so I gave that an average value for the 106 acre 
tract of $175 an acre. 

Q. Before vou go on, Mr. Newell, with respect to 
the pasture down there, what in vour opinion would 
be the result if My. Ruud was to plow up some of 
that which could be plowed up and planted to crops, 
what would be the result so far as making the best 
use of the 106-acre tract is concerned. 

A. Well, he would be able to raise a good crop on 
a portion of it. 

Q. About how much? 

A. It would be not over forty acres in this area, 
which is the best ground and the best irrigated, and 
he would lose, to a certain extent, the value of the 
feed that would be on the break and the slope there 
and places where it is [193] a little swampy and 
then other places where it is covered with brush and 
trees. I forgot to mention about those trees. Some 
people may discount that ground for the reason that 
it had some brush and trees, but in my mind the 
brush and trees were not a detriment to the ground 
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for the purpose that he was using it for and, in 
fact, it would be a benefit to the ground. I think 
there is plenty of water to irrigate this area in here 
if he ever cared to irrigate it. 

Q. Why would those trees and that brush be an 
advantage to the ground in using it for pasture? 

A. It would be shade in the summer when the 
cattle wanted to get away from the flies and out of 
the hot sun and it would be a protection in the win- 
ter time when they wanted to get out of the wind, the 
storm and the cold, and it would also be a good feed 
ground. 

Q. Now, excuse me for interrupting, you go right 
ahead. 

A. This httle portion consists of an acre and 
something, this portion and this piece here together, 
that is this plus this (indicating) was 9.3 acres, and 
that has a growth of native grass up on the hillslope 
above what would be practical to farm. That has a 
erowth of native grass which has some value for 
stock feed, and I gave that portion a value of $25 
per acre. Would you like to know the things that I 
took into consideration in [194] placing the different 
values on these properties ? 

Q. Yes, go ahead. 

A. I took into consideration, of course, the type 
of soil, the different soil types, and I took into con- 
sideration the extent of irrigation that I thought he 
would be able to use effectively on this place. I took 
into consideration the home and all the surround- 
ings in connection with it as a good farm and a good 
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home. I took into consideration the fact that there 
was a good highway through here leading to market 
points, to places where there are good schools and 
churches and places of recreation and amusement. I 
also took into consideration the distances which he 
would have to go to grade school and high schools, 
and the distances from market. I took into consider- 
ation everything that Mr. Ruud had told me that 
was advantageous to the place, and I balanced that 
against the information that I got from informed 
people in the area. I took into consideration what it 
might take him to move out into a different area and 
make himself whole so far as having an operation is 
concerned, together with my general knowledge of 
farming and crop raising and stoekraising and land 
values in the State of Idaho, and I placed my valua- 
tion on the property based on those facts. 

Q. Mr. Newell, vou mentioned the home. Did you 
put a separate [195] value on Mr. and Mrs. Ruud’s 
home ? A | Yess sit. 

Q. Will vou tell us what that was, the separate 
valuation that you put on the home, and will you ex- 
plain what went into that valuation—just explain 
what went into your conclusion in arriving at that 
valuation ? 

A. The valuation that [ placed on the dwelling 
house was $17,280.00. 

Q. And how did you arrive at that? 

A. The things that I took into consideration in 
that was the fact that it is a very modern home, it 
isn’t a new home but it isn’t a real old home cither. 
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for the purpose that he was using it for and, in 
fact, it would be a benefit to the ground. I think 
there is plenty of water to irrigate this area in here 
if he ever cared to irrigate it. 

Q. Why would those trees and that brush be an 
advantage to the ground in using it for pasture? 

A. It would be shade in the summer when the 
cattle wanted to get away from the flies and out of 
the hot sun and it would be a protection in the win- 
ter time when they wanted to get out of the wind, the 
storm and the cold, and it would also be a good feed 
ground. 

Q. Now, excuse me for interrupting, you go right 
ahead. 

A. This little portion consists of an acre and 
something, this portion and this piece here together, 
that is this plus this (indicating) was 9.3 acres, and 
that has a growth of native grass up on the hillslope 
above what would be practical to farm. That has a 
erowth of native grass which has some value for 
stock feed, and I gave that portion a value of $25 
per acre. Would you lke to know the things that I 
took into consideration in [194] placing the different 
values on these properties ? 

Q. Yes, go ahead. 

A. I took into consideration, of course, the type 
of soil, the different soil types, and I took into con- 
sideration the extent of irrigation that I thought he 
would be able to use effectively on this place. I took 
into consideration the home and all the snrround- 
ings in connection with it as a good farm and a good 


Umited States of America 173 


(Testimony of E. L. Newell.) 

home. I took into consideration the fact that there 
was a good highway through here leading to market 
points, to places where there are good schools and 
churches and places of recreation and amusement. I 
also took into consideration the distances which he 
would have to go to grade school and high schools, 
and the distances from market. I took into consider- 
ation everything that Mr. Ruud had told me that 
was advantageous to the place, and I balanced that 
against the information that I got from informed 
people in the area. I took into consideration what it 
might take him to move out into a different area and 
make himself whole so far as having an operation is 
concerned, together with my general knowledge of 
farming and crop raising and stockraising and land 
values in the State of Idaho, and I placed my valua- 
tion on the property based on those facts. 

Q. Mr. Newell, vou mentioned the home. Did you 
put a separate [195] value on Mr. and Mrs. Ruud’s 
home? Ax YeS:usia', 

Q. Will vou tell us what that was, the separate 
valuation that vou put on the home, and will vou ex- 
plain what went into that valuation—just explain 
what went into your conclusion in arriving at that 
valuation ? 

A. The valuation that I placed on the dwelling 
house was $17,280.00. 

Q. And how did you arrive at that? 

A. The things that I took into consideration in 
that was the fact that it is a very modern home, it 
isn’t a new home but it isn’t a real old home either. 
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It is modern in every respect. It has good running 
water in the house, it has a furnace and stoker for 
heat, plus a good fireplace. The house in every way is 
modern, and so I figured that on a square footage 
basis, including the water and all of the facilities 
that the house has. 

Q. And how much did that figure per square 
foot? 

A. That was figured at $12.00 per square foot. 
That type of house with a basement and rooms up- 
stairs, if you were to build it now, would cost about 
$15.00 a square foot, but due to the fact that it 
wasn’t entirely new I reduced it to $12.00 a square 
foot. 

Q. And what about the other improvements, Mr. 
Newell? 

A. There was a garage there, eighteen by twenty 
feet, and [196] I figured that at $2.00 a square foot; 
that I valued at $720. The garage is practically in 
the same situation as the house; it is a good garage, 
in good shape, and it is 15 to 20 years old, about that 
old I would say. It has a concrete floor, shingle roof 
and the condition is good. 

Q. Will you just go ahead with the rest of the 
improvements, Mr. Newell? 

A. Then I have a barn, a horse barn 12 by 14 by 
16 feet high; its apparent age is 15 years; it is a 
frame construction with a metal roof and a concrete 
floor and its condition is good. I figured that at 
$2.00 a square foot and that figures out at $336.00. 
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There is a hog barn 12 by 12 and its apparent age is 
30 years. That is of lumber construction with board 
roof and no foundation and its condition is poor. I 
value that at $50; that was not by the square foot 
measurement because its condition didn’t justify 
figuring it on a square footage basis. There was a 
hog shed five by ten by four and a half feet high, and 
its apparent age was 50 vears. I have given that no 
value at all; that was a log construction with a slab 
roof and no foundation, and its condition was poor. 
He had a granary, 18 by 31 by 12 feet high, and that 
figured at 558 square feet, and at $2 a square foot 
that equaled $1,116.00. Its apparent age was 15 years 
and the construction was two by fours laid flat with 
a double rough [197] board floor and a metal roof, a 
concrete foundation and there was a lean-to shed on 
each side of the granary used for machine sheds. 
They were each 18 by 31 feet, and each shed equaled 
558 square feet or 1,116 square feet at $1 per foot. 
This didn’t have any floor, neither of them had 
floors, they were just sheds and these two sheds 
equaled $1,116.00 together in valuation, making the 
two sheds and the granary combined at $2,232 for 
the unit. He had a barn for cattle and hogs, 49 by 
29 by 12 feet high; it was 1,421 square feet, and T 
figured that at $1.50 a square foot, giving that barn 
a value of $2,131. He had a shop that he used for a 
blacksmith shop and general repair purposes; that 
was 12 by 25 feet, and that would be 300 square feet, 
and its apparent age was 40 vears; it was of lumber 
construction with lumber roof and no foundation 
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aud no floor. The condition was not too good and I 
gave that shop a value of $150. There was a chicken 
coop, 25 by 16, being 400 square feet. Its apparent 
age was about 40 years. It was of log construction 
with metal roof and dirt floor. I gave that $200 valu- 
ation. There was a brooder house, five by twelve, 
which was sixty square feet, and that was of the ap- 
parent age of fifteen years; it was board and bat con- 
struction with a shingle roof [198] and board floor, 
placed rock foundation; the condition was good, it 
was wired for heating and lighting, and I valued 
that at $60; it was sixty square feet. There was a 
woodshed 12 by 14, which equals 168 square feet. I 
gave that a valuation of fifty cents a square foot. It 
was a shed without a floor and not 1n too good a con- 
dition, it was just frame construction, and its ap- 
parent age was forty years and it was valued at $84. 
There was a tenant house 23 by 14, and its apparent 
age was forty years, it was a frame construction 
with metal roof and placed rock foundation. The 
condition was fair and livable, and I gave that a 
valuation of $1,288, on the basis of $4 a square foot. 
That type of construction would cost $8 a square 
foot if it was new, but due to the age I reduced it. 
There was a hospital barn that was 40 by 14 feet, 
that would be 560 square feet, at $2.00 a square foot, 
$1,120. Its apparent age was twenty vears, it was a 
frame construction with a metal roof on a cement 
foundation and the condition was fair. There was a 
milkhouse, 10 by 12, 120 square feet, I figured that 
at. $3 a square foot and it amounted to $360. The ap- 
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parent age of that was 20 years, it was concrete con- 
struction throughout with the exception of a shingle 
roof, and it was in good condition, but was locked 
and I was with Mr. Ruud. However, he didn’t [199] 
have the key and I didn’t see the inside of that, but 
I took it to be a good building. That is the extent of 
the improvements that I attached value to. 

Q. Did you put any separate value on the metal 
granaries ? 

A. Yes, I did, this that I have given was value 
that I made at the time that I made the appraisal 
but the value of the metal granaries [ placed on 
since I came up this time because I was instructed 
that they were to be put in. There were 20 of those 
granaries and I gave them a value of $400 each or 
$8,000. 

Q. How about the fence around the buildings? 
Did you place a value on them, and if so, how? 

A. I didn’t place any value on any of the fences, 
or on the corrals for the same reason that I men- 
tioned on the other place, I always reflect the value 
of fences and things of that type in with the land be- 
cause they are a necessary thing to have on the Jand 
to make a reasonable and profitable operation and 
they are hard to break down because of the condi- 
tions that you would find here and there, and I just 
reflect them in the value of the land. 

Q. Do you know what the situation is in regard 
to utilities, telephone and so forth? 

A. Yes, the place is served with electricity from 
an R.E.A. system that serves the area. I hope that T 
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am not [200] mistaken, but my notes show that Mr. 
Ruud doesn’t have a telephone in the house, some 
have said here that he does have and I may be wrong 
on that. 

Q. Did you consider the possibility of raising 
wheat or seed potatoes or any other crops on this 
tract 41B ? 

A. Yes, I did, I considered the possibility of 
raising other types of crops that I thought would be 
suitable in an area of that growing season, and with 
the elevation that they have there. I discounted most 
of the ideas that I had thought of for the reason 
that it appeared to me that Mr. Ruud is a shrewd 
operator. He has lived in the area a good many 
years and I think that he knows his business. I 
think that he is using the place to his very best in- 
terest and I felt the same way. There are various 
reasons that you might not want to grow other crops 
that I think you could grow there, if you care for 
me to mention some of those I will go ahead. 

Q. Yes, go ahead. 

A. The question of wheat, the same reasons 
would apply that I mentioned on the other place, un- 
less he had a wheat allotment he couldn’t raise over 
fifteen acres of wheat, they are limited to fifteen 
acres, and it is pretty hard to establish a wheat al- 
lotment where you have not been [201] growing it. 
In fact, I doubt that you could establish one. The 
next reason is that the wheat in an area of that ele- 
vation and with that growing season would be more 
hazardous, although I am certain that there would 
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be seasons when you could grow it, but the evidence 
is in the area that people are not going for wheat, 
there is very little grown there. Your production in 
bushels would be less and the net income would not 
be any better than it is in barley. I considered grow- 
ing spuds and it is my opinion that the soil there 
would grow spuds, but I think again it would be 
hazardous from the standpoint of frost, I think that 
some years they would have damaging frost in the 
early season or the late season, and the net income 
from that would not be good, taking it as a whole. 
This is quite a large operation and the general prac- 
tice for raising spuds is not to go in ‘‘whole hog’’ 
for spuds. Ordinarily on a large place, if a person 
wants to risk spuds, they will put in maybe forty 
acres, more or less, but that would not be indicative 
of the things that he would want to raise as a whole 
on that place. Basing by values on the use of the 
place, I felt that Mr. Ruud was using his place 
properly and to the best advantage, and so that I 
felt it was the proper way to place my valuation on 
my judgment. [202] 

Q. Did you consider the possibility of rotating 
grain crops with grass crops? 

A. Yes, I did, and that is a very feasible thing to 
do. However, in the process of converting over from 
a grain crop to a grass crop you would, to a certain 
extent, lose about a year in the changeover, and you 
wouldn’t want to change too fast because the year 
you changed back to grass from grain the growth 
that you could get on the grass that year would not 
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anymore than compensate you for the cost of the 
work in putting it in, so that in terms of money, it 
would not bring in enough but what you would prac- 
tically lose one year in the changeover. That would 
not be true when you changed back to grain, and it 
does the ground good to put it in a grass crop and 
then change back to grain, it would improve the first 
year or two of a grain crop after the change. 

Q. Now, Mr. Newell, keeping in mind the defini- 
tion of fair market value that I gave you a moment 
ago in connection with Tract Number 77, do you 
have an opinion as to the fair market value of Tract 
Number 41, on March 4, 1955? A. Wes, Wedo: 

Q. And what is that opinion? 

A. Would that be without the little two-acre 
tract? 

Q. Yes, exclude that two-acre tract, that is sep- 
arate. [203] 

A. That would be $148,749.00. That includes the 
granaries but does not include the two-aere tract. 

Q. Now, referring you to the two-acre tract, that 
is tract Number 34, and keeping in mind the same 
definition as to fair market value that I gave you, do 
you have an opinion as to the fair market value of 
the tract as of March 4, 1955? AY Yes 

Q. And what is that opinion? 

A. It is $140 an acre, that would be $280. 

Q. Is there any difference between the ground in 
that two-acre tract and the ground surrounding it? 

A. No, there isn’t any difference in that and in 
the ground immediately surrounding it. 
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Q. And you valued that separately because you 
were instructed to do it that way? 

A. Yes, I was instructed, it had been used for a 
school lot and there was some question about who 
would be paid for it. 

Q. And what is your total valuation figure, that 
is, what is the figure that vou feel is the fair market 
value of the Ruud Ranch, including all three tracts ? 

A. The figures, the way they come out is $17]1,- 
399.00, so I will give hin the extra dollar and my 
figure of the valuation is $171,400.00. [204] 

Mr. Furey: You may examine. 


Cross-Examination 
By My. Holden: 


Q. Mx. Newell, I think you stated that it would 
not be feasible and not good farmimg practice to try 
to crop the entire ranch in potatoes, seed potatoes? 

A. Yes, I did say that. 

Q. But you did say, I think I understood you to 
say, that it would be practical to raise forty acres or 
so and work it in with the farming practices on that 
ranch ? 

A. Yes, if he so desired, [ think it would be all 
right to risk trving that. 

Q. And that would fit in to a well diversified type 
of operation, to have a limited number of acres of 
potatoes ? 

A. here is no reason that I can see, except for 
this, Mr. Holden, in this area I saw no facilities, no 
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potato cellars or any type of storage for potatoes 
and the nearest market, the nearest railroad market 
that I know of would be down at Rivie, and I think 
if you were going into a potato growing program up 
there for seed potatoes, I think you would need some 
storage either on the ranch or somewhere else, which 
would constitute quite a little expense and I think 
that you would have a risky crop, I think if you are 
a large enough operator so that vou can take a loss 
if it comes then it would be all right, [205] you may 
profit by that type of an operation. 

Q. Is the only risk in farming with seed potatoes, 
from vour experience? 

A. Oh, no, there are a good many risks in farm- 
ing. 

Q. There are other risks, with other crops? 

A. Yes. 

Q. And would vou say that it would not be advis- 
able in your opmion and that this ground would not 
be suited for the raising of seed potatoes? 

A. No, I didn’t say that, I said that I thought it 
would grow potatoes, but I do think it would be a 
risky deal. However, if a man wanted to take that 
risk I think he could grow potatoes. 

Q. Do you know whether or not any seed pota- 
toes are raised in that area, do you know of your 
own knowledge? 

A. No, I don’t know of my own knowledge. I 
didn’t see in my travels through the area, I didn’t 
see any fields of potatoes that would indicate that 
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they were raising potatoes in that area, that is rais- 
ing spuds for the market. 

Q. You are not familiar with the potato industry 
in this part of southeastern Idaho, are you? 

A. Lam quite familiar with the potato industry 
in the Snake River Valley. 

Q. In the upper Snake River Valley? [206] 

A. Well, T haven’t had actual experience wp this 
high, but I have had actual association with people 
who have definitely taken an interest in the produc- 
tion of spuds and all kinds of crops in this area. 

Q. I am speaking of the upper Snake River 
Valley. A. Ihaven’t personally, no. 

Q. Mar. Newell, vou have had considerable ex- 
perience as an appraiser for the Government on 
various projects, haven’t you? A. Yes. 

Q. And you have testified in a number of con- 
demnation suits through the years in connection 
with those projects, haven’t vou? 

A. Occasionally I am called in a suit, yes. 

Q. Will you tell the Jury in what areas your ex- 
perience as an appraiser has been confined to, gen- 
erally speaking? 

I have appraised in Owyhee County. 

Will you just tell us where that would be? 
That would be near Bruneau. 

And where is Bruneau ? 

That is on the Snake River almost directly 
west from Mountain Home, Mountain Home is forty 
miles this side of Boise, and this C. J. Strike project, 
which was built by the Idaho Power Company, is on 
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the Snake River, and I appraised a lot of land in 
that area. [207] 

@. And your appraisals were for the Idaho 
Power Company on that project? 

A. Yes, for the Idaho Power Company in that 
instance, and I appraised land on the Anderson 
Ranch Dam project which is approximately forty 
miles east and south of Mountain Home. 

Q. How far from Mountain Home? 

A. Forty miles, that is to the dam site and then 
the area ran back fifteen miles, approximately. I 
also appraised land under the Cascade project, 
which is in Long Valley, Idaho. That has an eleva- 
tion of 4,828 feet ; that was the highest water level for 
the reservoir, and that is the best gauge I can go by 
for elevation. 

@. Where is that with reference to Pocatello, we 
have a Long Valley in this area, and I was asking 
for that reason ? 

A. No, I don’t know the exact number of miles, 
but it would be in a northeasterly direction from 
Boise, Idaho, or in a northerly direction. 

@. And I believe that you stated that you ap- 
praised for the Army Engineers? 

A. Yes, on the Lucky Peak Dam and that is di- 
rectly above Boise on the Boise River. I appraised 
several tracts, large tracts of land for the Army En- 
eineers. 

@. When did your experience as an appraiser 
commence, when did you start specializing in [208] 
that? A. Asan appraiser it began in 1940. 
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Q. And you have been appraising from that time 
on a good deal for the Government or for various 
Government agencies ? 

A. Onan off and on basis, yes, whenever the oc- 
easion arose, and I also appraised other lands, I ap- 
praised lands for the Justice Department near 
Carey, Idaho. It would be about 25 or 30 miles from 
Carey on the Laidlow Park area. 

Q. How long ago was that? 

A. Iam not definite on the date. I believe it was 
two years ago, I think it was in 1953. There were 
1,200 acres of land in there with 600 acres of dry 
farm land. 

@. And you have also had experience in making 
appraisals for farm loan purposes? 

A. Well, I have had experience in evaluating 
land for that purpose. I haven’t gone out and made 
but very few defimte appraisals. In the Production 
Credit Association, of which I am President, and I 
am also on the Executive Board, we do evaluate 
land for the loaning of money, we do that at times. 

Q. And that organization is primarily engaged in 
the business of loaning money, isn’t it? 

A. Primarily for production purposes and not 
for the purchase of land. 

Q. But it is a money lending institution? [209] 

A. Yes, that’s right. 

Q. Prior to your first visit to the Ruud ranch in 
March of 1955, had you ever had oceasion to visit 
that ranch? 

A. No, that was my first visit to that ranch, and 
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my reason for visiting that ranch on March the 30th 
was not because I had any idea that I could make a 
good appraisal of the place at that time, but I 
wanted to start my appraisal by knowing what the 
condition in that area would be at that time of the 
year. Later going back and viewing the property to 
see about when they began planting their crops and 
when they began grazing the ground. Gomg back 
later to see the crops when they were pretty well 
toward maturity, that was my idea in going in 
March, but not because I thought that I could go 
over the ground or thought that 1t would be apprais- 
able at that time. 

Q. I wasn’t inferring, Mr. Newell, and I don’t 
want the Jury to conelude that I thought that you 
thought you could do it in March, or on March the 
30th, or whatever the date was, I was merely trying 
to find out whether or not that was your first ex- 
perience in that area, in appraising land. 

A. In that immediate area it was, yes, sir. 

Q@. And you went expressly for the purpose of 
appraising this [210] and another property; I be- 
heve that you stated that? A. Yes, I did. 

Q@. And you have had no experience m apprais- 
ing land in the Idaho Falls area or in that part of 
the state, have you? 

A. No, I never appraised any land in that area. 

Q. And your experience has been confined largely 
to other parts of the State of Idaho, over in the 
Boise area and that section? 

A. Well, my experience has been pretty well 
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spread over the State of Idaho. I think when you 
take all of the factors into consideration, elevation, 
seasons, soil types, then I think that there isn’t any 
particular difference in value that you would place 
on ground in Grand Valley and what you would 
place on ground in another area, that is similar 
types of land in similar elevations with similar sea- 
sons. 

Q. What you are trying to convey is that you 
are a competent, qualified appraiser there? 

A. I think IJ am, yes. 

Q. Do you think that the primary factor is the 
elevation factor? 

A. Oh, there are a lot of factors. 

Q. There are a lot of factors to take into con- 
sideration in addition to the elevation? [211] 

A. Yes, that’s right. 

Q. And you take those into consideration? 

A. Yes, sir. 

Q. Who accompanied you on the first trip to the 
Ruud ranch on July 30th, 1955? 

A. You say on my first trip to the ranch? 

Q. Yes. A. That was on March 30th. 

Q. Pardon me. 

A. I went to Swan Valley in my own ear, I had 
my wife with me and we stopped at the little hotel 
or stopping place there and a man by the name of 
Transue, working for the Reclamation Service at 
that time, took a jeep and drove me over the area. 
He drove me over as much as he could of it and we 
took the jeep for the reason that the roads were not 
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too good, they were sloppy and slick. He knew the 
area and so we went up and down the highways 

Q. He was the land acquisition man for the 
Bureau of Reclamation ? A. Yes. 

Q. And he made you acquainted with the Bureau 
appraisers ? 

A. No, he didn’t, not at that time. 

Q. Did someone at a later date make vou ac- 
quainted with them? 

A. The only one I could say was at a later date 
and that was [212] My. Sayer—I met him at a later 
date in the Bureau office. That was on May the 22nd. 

Q. Did My. Transue make available to you the 
appraisal report from the other appraisers? I think 
you said you considered them. 

A. No, Mr. Transue didn’t, but I had heard that 
there had been another appraisal and J had seen a 
part of the result. 

Q. You had seen and inspected the other ap- 
praisal reports. Now, did any other appraisers ac- 
company you at any time subsequent to March the 
30th, 1955, on your visits to the Ruud property? 

A. Yes, on May the 20th, 21st and 22nd, I was 
with Jerry Carruthers. 

Q. And who is Mr. Carruthers? 

A. He is an appraiser that was employed by Mr. 
Furey. 

Q. Mr. Carruthers went over the property with 
you on the occasion of the May visit to the 
property ? A. That’s right. 
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Q. Did he accompany you to the Ruud property 
on the next visit to the property? 

A. That was in August? 

Q. Yes. 

A. No, I was with Mr. Furey at that time. 

Q. So far as you know, Mr. Carruthers was here 
just once? [213] 

A. I am not positive whether he came again or 
not, but at the time I was with him he told me that 
his intention was to come back, but I don’t know for 
sure whether he did come back. 

Mr. Furey: To shorten this up I might state that 
Mr. Carruthers will testify next, and he will tell you 
when he was there and how many times. 

The Court: J notice he is in the courtroom. 

Q. With reference to the Alpine ranch, you ap- 
praised that all in one piece as I recall? 

A. No, that little piece below the bench, of some- 
thing over twelve acres and an acre and a half in the 
townsite were separate. The balance was in one 
blanket coverage. 

Q. Do vou know whether there are wheat allot- 
ments in that area? A. You say in the area? 

Q. Yes. A. If understood that there were. 

Q. There are wheat allotments in the Alpine 
area? 

A. Well, I have heard that there were. 

Q. And you took that into consideration in mak- 
ing your appraisal ? 

A. At the time I actually made the appraisal I 
didn’t have [214] any definite information as to 
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whether there were any wheat allotments in the 
Grand Valley or not. 

Q. When you were in the area of the Alpine 
ranch, did you check to determine whether alfalfa 
was a type of crop grown in that area? 

A. Yes, I did. 

Q. And do they raise alfalfa in that area? 

A. I have seen alfalfa, yes, I saw some alfalfa 
there. 

Q. In arriving at the valuation on the property 
in the Alpine area, how did vou decide with refer- 
ence to whether that farm could be cropped each 
vear on a crop rotation type of operation? 

A. At the time, of course, I talked to Mr. Ruud 
and I talked to some other people, and, of course, I 
know the general result of farming ground continu- 
ously to one grain crop, I know that of my knowl- 
edge, and it results the same on whatever ground 
you use. 

Q. In any part of the country that is true? 

A. Yes. 

Q. Iam speaking now with reference to crop ro- 
tation, not continuing to raise the one particular 
crop, but a diversified farming. 

A. You are talking about converting from grain 
to grass crops? 

From alfalfa to grain? [215] 

Yes; that could be done. 

It could be done? = A. Yes. 

So they could raise a crop each year? 

For each year that you planted alfalfa, of 
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course, you wouldn’t get much of a return on the 
first year. 

Q. I don’t know how you do over in your part 
of the country, Mr. Newell; how do you consider 
raising alfalfa; don’t you raise grain as a nurse 
crop? 

A. On irrigated ground they do to quite an ex- 
tent, it is not a hundred per cent successful, but it 
is practiced, but that 1s not done on dry ground. 

Q. You never saw that done successfully on land 
similar to the land in the Ruud property in the 
Alpine district where they have the precipitation 
annually that they have in that area? 

A. I never have seen them make a success of 
getting an alfalfa stand grown with grain as a 
nurse crop on dry land. 

Q. Have vou ever had any experience with land 
situated like that, that 1s, with reference to the pre- 
cipitation and the type of soil? 

A. The Long Valley area is very similar in a lot 
of respects. 

Q. On the Alpine ranch, can vou tell me whether 
or not there are any springs there; did you deter- 
mine whether there were? 

A. I did in this way, I was with Mr. Ruud. We 
stood at a [216] point where he could point out the 
location of the spring. I never went to the spring, 
but I took it into consideration for the reason that 
Mr. Ruud told me it was there and I had no reason 
to doubt that it was, and, of course, T took that into 
consideration. 
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Q. You are not familiar over a period of years 
as to the traffic condition in that area? 

A. No; I have no record that would give me 
such information. 

Q. And you would not have any background or 
information which would aid you in determining 
whether there was land there that would be best 
suited for townsite purposes? 

A. Well, in a general way I do. 

Q. But you don’t have any background or actual 
experience that would help you in making that de- 
termination, do you? 

A. Well, I have had experience in watching loca- 
tions such as that in road junction areas, and in 
likely places, but not in that particular place, I 
have no records that show the traffic that goes there, 
nothing that would show the travel that goes over 
that road. 

Q. And, of course, the important factor would be 
the amount of traffic and type of road junction in- 
volved? 

A. Well, there would be other things, too; that - 
is as to what other facilities would be available and 
what other spots just as likely, where those likely 
spots would be. 

Q. What valuation did you place on the land 
marked in yellow, [217] which you have identified 
as townsite? 

A. Well, the acre and a half, that little block of 
an acre and a half I identified as townsite. I gave 
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that the same value as the land under the cliff 
there. I gave that $100 an acre. 

Q. Do you know whether there is a post office 
in the townsite? A. Iam not positive. 

Q. You are not sure of that? A. No. 

Q. Well, Mr. Newell, do you know with respect 
to the portion of the town on the Wyoming side, 
whether or not, or did you take into consideration 
whether or not there would be an increased demand 
for a townsite area by reason of the fact that Idaho 
does not have a sales tax, and the fact that they 
have one in Wyoming? 

A. I never definitely considered that factor, but 
IT saw nothing that indicated that there would be 
a movement to make a town there. 

Q. And you were at that ranch how many times? 

A. The same number of times that I was at the 
other. I visited both places on each occasion. 

Q. Now, with reference to the home ranch, I be- 
lieve that you placed the valuation of $140 an acre 
on the land that is on the east of the highway, and 
the portion of [218] the land in the southern part? 

A Yes. 

Q. Do you know whether there is a decreed 
water right for the land on the east side of the road- 
way and for the land down at the southern portion 
of the Ruud ranch below this area in red? 

A. It was my opinion and information that Mr. 
Ruud had a decreed right in Indian Creek and it 
was also my impression that he could use it any- 
where on that ranch that he preferred, wherever 
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he thought would be the most profitable and likely 
spot, and provided that he had the ditches to carry 
Teh Teen. 

Q. Just like any ranch would have to have their 
own ditches for the water? 

A. So long as the water lasted and was in the 
stream, if it held up so that he had the water he 
could use it. I wonder if I might continue on that 
a little? 

Q. Yes; you surely may. 

A. In order to make it clear as to what I con- 
sidered on the water matter, my information was 
gotten principally from conversation with Mr. Ruud 
and, to some extent, talking with Mr. Transue and 
Mr. Ackerman at the dam and with one or two 
other farmers in the vicinity. My information was 
that Indian Creek has quite a large flow, the same 
as any other stream, early in the season. I mean 
by that [219] any other mountain stream, and it 
was my understanding that Mr. Ruud had better 
than 700 inches of decreed water for his farm. This 
would be ample water so long as the flow held up, 
but it was my understanding that later in the sea- 
son the flow of water dropped to such proportions 
that there would not be sufficient water for all of 
the place, and that it could then be better used on 
the central part of the place where it was better 
land, and it was quite questionable in my mind as 
to whether it would be profitable to make the neces- 
sary ditches and do the necessary work that it 
would take to place water on the extreme north 
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portion of the place for the reason that there would 
not be sufficient water for the entire place. 

Q. Did you check any records on that, Mr. 
Newell ? 

A. No, I didn’t; the only records I heard was 
what was brought out here in Court, and, of course, 
all the information I had was from mouth to mouth. 

Q. You didn’t make any independent investiga- 
tion to find out what the water condition was there 
when vou arrived at your appraisal of the Jand? 

A. Yes, I did. I was with Mr. Ruud and he 
showed me the ditches and the entire situation there. 

Q. You didn’t check independently of that to 
determine whether there was adequate water for the 
irrigation of this ranch? 

Mr. Furey: Now, I want to object [220] to this 
question on the ground that Mr. Holden has made 
a suggestion here that is just the opposite to what 
this witness’ testimony is, and he has twice made 
that suggestion after Mr. Newell has testified what 
he did, and I object to it as improper eross-ex- 
amination. 

The Court: I think the jury will notice all of 
those thing, Mr. Furey. I have a great deal of con- 
fidence in this jury. Just go ahead. 

A. 1 have kind of forgotten just what the ques- 
tion was. 

Q. You didn’t make any independent investiga- 
tion to determine the availability and the nature 
of the water; that is the nature of the water right 
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of the waters that had been used in connection with 
the farming of the Ruud home ranch? 

A. Not from records, but principally my infor- 
mation was from what Mr. Ruud said and I based 
my judgment on that information and information 
T got from other men in the area. 

Q. Did you check with any of the other neigh- 
bors to determine how they handled the water from 
Indian Creek in the irrigation of their land? 

A. No; not any of the fellows that irrigated in 
the same ditch with Mr. Ruud. 

Q. You didn’t check with any of them? 

A. No;I didn’t. 

Q. In arriving at the valuation of this area on 
the Ruud ranch lying east of the highway, did you 
take into [221] consideration whether this ground 
could be cropped each year, the ground in that area, 
whether it could be cropped each year on a good 
diversified type of farming program? 

A. I see no reason why it could not be cropped 
if you were diversifying between hay and grain 
crops. Of course, you would have some loss during 
one year. 

Q. From your experience in your area, you are 
familiar with raising of hay and grain? 

A. Yes. 

Mr. Holden: I think that’s all. 
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Redirect Examination 
By Mr. Furey: 


Q. Mr. Newell, you were asked whether you had 
talked with other appraisers and looked at other 
appraisals of property in this area; that is, talked 
with appraisers from the Reclamation Bureau ? 

nA 6 es! 

Q. But is your testimony which you have given 
here and the appraisal, is it your own independent 
appraisal, arrived at independently and is it your 
own conclusion ? 

A. One hundred per cent, yes. 

Q. Did vou make any inquiry with regard to 
the townsite up there at Alpine, as to how long the 
post office and the other buildings had been there? 

A. Yes; I talked to some people. I talked some 
with Mr. [222] Ruud and some with a man by the 
name of Ford, who lives mght there at the town- 
site of Alpine. 

Q. And they gave you the history of that? 

A. Yes, and f talked with a man that leased the 
hotel building and one place across the street. 

Q. Those people were living there at the time? 

A. Yes. 

Q. And did they give you a history of the town- 
site with respect to the buildings? 

A. Mr. Ford did more particularly. 

Q. And did they tell you how long it had been 
sinee a new building had been built there ? 
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A. I don’t recall that I asked him that particu- 
lar question as to just when the last building was. 

Q. Did you see any evidence there of new con- 
struction or new buildings? A. No. 

Q. And how did the buildings appear so far as 
age was concerned ? 

A. Well, they were quite old; they were build- 
ings that were approximately forty years old, in 
my opinion. 

Q@. There were no buildings there that appeared 
to have been built recently? 

A. That’s right. 

Q. In considering the value that you put on the 
property [223] east of the highway on Tract 41B, 
did you take into consideration whether or not Mr. 
Ruud would have put water on that part east of the 
highway if it was available ? 

A. I don’t quite understand your question, Mr. 
Furey. 

Q. In considering the value and the classifica- 
tion that you put on the property, I mean the prop- 
erty east of the highway, the property you classified 
as dry land, did you consider whether or not Mr. 
Ruud would have had water on that and irrigated 
it if the water had been available? 

A. Yes. From all the evidence the practical 
place to use the water was on the other side of the 
road on the better part of the ground there, al- 
though I gave some extra value to the land due to 
the fact that there was a possibility that some water 
could be put on the east side. 
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Q. Now, referring you to that same ground is it 
your—that is, do you have an opinion with regard 
to whether or not cropping that with different 
crops, rotating it, would be putting that ground to 
its best and highest use? 

A. I think it would. 

Q. You think it would? A. Yes. 

Q. And did you value it from that point of view, 
with that [224] possibility in mind? 

Be Yes, Sit. 

Q. Did Mr. Ruud tell you what he had been 
doing with that ground in prior years? 

A. Yes; he told me that years ago he had a good 
portion of the land in grass and pasture and that 
he had pastured steers on a good portion of it. 

Q. What did he tell you with regard to that, 
that is, as to what he had been doing with that 
ground the last few years, five or six years? 

A. Yes; cropping it to barley. 

Q. Every year? Aes: 

Q. And he hasn’t rotated it in crops, that is, he 
hasn’t rotated the crops on that ground in recent 
years ? A. Not in recent vears, no. 

Mr Furey: That, iswall. 
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Recross-Examination 
By Mr. Holden: 


Q. In your conversations with Mr. Ruud in ref- 
erence to the method of cropping this ranch, did 
he not tell you that because of the uncertainty of 
time in which he would be permitted to keep this 
ranch because of the Government coming in and 
taking the property, that he was obliged to raise 
grain longer than he ordinarily would? [225] 

A. Yes; he told me that was the reason for crop- 
ping it continuously with grain. 

Q. That he didn’t know from one year to the 
other when he would have to get off because of the 
dam ? 

A. Yes; he told me that and I considered it. 

Q. Now, do you know how long it has been since 
the dam was first started, the construction of the 
dam proper? 

A. Not definitely, but it is my understanding 
that it has been several years. 

Q. Now, do you know when the project was first 
authorized by Congress ? 

A. Again I don’t know definitely, but I know it 
has been a long time. 

Q. Do you know whether or not since the author- 
ization of the Palisade Project there has been any 
commercial development in the area of Alpine, not 
at the junction of the highway, but within an area 
of a mile or a mile and a half removed from the 
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townsite, and in an area where there would be no 
flooding from the reservoir? 

A. I am not posted on that. 

Q. Did you visit in other areas there within a 
mile or a mile and a half of the present townsite? 

A. Yes; I went all over that country, both ways 
from the dam. 

Q. Did you go up to the Flying Saddle [226] 
ranch ? A. Yes. 

@. And did you find out when that was built? 

A. I presume I did at the time but it didn’t im- 
press me, so I couldn’t tell. 

Q. There is considerable development in the area 
of the Flying Saddle? A. Yes. 

Q. And that is recent development? 

A. Yes. 

Mr. Holden: That’s all. 


Redirect Examination 
By Mr. Furey: 


Q. As I understood it, Mr. Ruud told you that 
he had been planting grass and pasturing livestock 
there in previous years ? AS Yesmcine 

Q. Did he tell you what he had been doing with 
the land prior to this uncertain situation that Mr. 
Holden spoke of came into being? A. Yes. 

Q. What use did he put the land to at that time? 

A. Pasture and hay and livestock and some 
grain. 

Q. In reaching your conclusion as to the valua- 
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tion of that property, did you consider the use that 
Mr. Ruud was making at that time of the land, that 
is before the [227] project was authorized? 

A. Yes, I did. | 

Q. And what was your feeling with regard to 
whether that was the highest and best use that the 
land could be put to? 

A. He could use it either way. Honestly, my 
reason for placing the values that I did on the prop- 
erty was because I thought he was, at present, that 
is, because of the present market, that he was using 
the ground to the best advantage right now, and 
that was for the reason that cattle prices are down, 
it is not good, and when I attempted to figure it 
out on a basis of grazing and feeding cattle on the 
place, I found that it wouldn’t justify the value 
that I put on it under the present day market, so 
I based my figure on the use that he is putting the 
ground to. I think that he is doing the most profit- 
able thing at this time although if things should 
change and livestock prices come back and the sup- 
port prices were off of grain, it would be a practical 
thing to switch back to livestock, I think that. 

Mr. Furey: Thank you, Mr. Newell; that’s all. 
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Reeross-Examination 
By Mr. Holden: 


Q. Actually, you never had seen the property 
when it was [228] put to its highest and best use by 
Mr. Ruud, that is in a diversified type of farming? 

A. The only time I have seen it is the times that 
I have mentioned here, but I would know what the 
situation would be. 

Q. You would know that without seeing it? 

A. I would know that from what he has told me 
and from what others have told me, and from my 
own observation. 

Q. Lbelieve you said, with reference to the farm- 
ing practice, that it wasn’t good practice to re- 
peatedly raise the same type of crop? 

A. Not continually raise the same crop, that is, 
grain, small grain. 

Q. But that was the condition of the area when 
you did see it, the only time you ever did see it? 

A. With the exception of that portion that was 
not farmed to grain. 

Q. With reference to the Alpine area, Mr. Ruud 
likewise told you, or rather made the same state- 
ment to vou, with reference to the method of op- 
erating that, that is, that it had been put to grain 
for the last few years due to the uncertainty of the 
time that he could oceupy it? 

A. Yes, and I went on and observed other prop- 
erties that were not being cropped to grain, to get 
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my balance as to what could be grown there at the 
time. I would like [229] to state that I made a little 
error when I pointed out the spot that the brome 
grass was grown on. That is on the property ad- 
joining. It doesn’t matter, however. The answer 
would be the same, but I did point out the wrong 
spot. 

Q. There was an area that raised brome grass? 

Ny | NGG 

Mr. Holden: That’s all. 

Mr. Furey: That’s all. 

The Court: We will take a recess at this time 
for fifteen minutes. 


November 9, 1955—3:05 o’Clock P.M. 


W. J. CARRUTHERS 
called as a witness by the plaintiff, after being first 
duly sworn, testifies as follows: 


Direct Examination 
By Mr. Furey: 


Will you state your name, please? 

W. J. Carruthers. 

Where do you reside, Mr. Carruthers? 
Spokane, Washington. 

What is your business or occupation? 

I am a real estate appraiser. 

How long have you been in that business? 
Since 1926. [230] 


rOPOPOPES 
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Q. And how many years is that? 

A. Not quite thirty years. 

Q. Will you just briefly tell the Court and Jury 
what your experience has been as an appraiser dur- 
ing that time ? 

A. For five vears I was employed as an appraiser 
by the firm of A. G. Stafford and Associates. Dur- 
ing my employment with them we appraised the 
city and county of San Francisco, Alameda County, 
including the cities of Oakland and Berkeley and 
Alameda and all of the towns in the county, and 
also the entire group of Hawaiian Islands. Subse- 
quently, after my return from this Hawaiian Island 
assignment, I was with the Home Owners Loan 
Corporation as Assistant Division Appraiser, ap- 
praising property for resale as repossessed prop- 
erty for resale to the general public. IT was em- 
ployed with them roughly for five years and sub- 
sequently I was appraiser and reviewing appraiser 
for the Corps of Engineers and was Regional Ap- 
praiser for the War Assets Administrations for the 
disposal of all types of surplus property directly 
after the war, and I was employed for a period of 
time by the Office of Price Administration, Rent 
Control, to make studies of hotels, auto courts, and 
multiple rental units throughout the Pacific Coast 
area. I have appraised property m Arizona, Ne- 
vada, California, Washington, Oregon, Hawaii and 
the Territory of Alaska. I have, since 1949, [231] 
been in Washington and Idaho. I spent most of that 
time in the Northwest, first employed as appraiser 
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for the Corps of Engineers on the McNary dam and 
for the past four years I have been in business for 
myself as an independent appraiser. During that 
time I have appraised properties in, as I say, mostly 
in Idaho, I have appraised about 600 properties at 
the Albeni Falls Dam and I have appraised prop- 
erty throughout Washington and in Northern Idaho 
and Montana during that time. 

Q. Have you ever done any appraising for the 
Atomic Energy Commission ? A West 

Q. Where was that done? 

A. That was at Idaho Falls and Rigby. 

Q. Down in this area? A. Yes. 

Q. And where is Albeni Falls Dam located ? 

A. That is in Bonner County on Lake Pend 
O’Reille. 

Q. Myr. Carruthers, have you ever appraised 
Tracts 41, 77 and 34, involved here, the Bert Ruud 
ranch? A. TJ have. 

Q. At whose request? / A. At your request. 

Q. Will you tell the Court and Jury briefly the 
time you were on the property and for how long? 

A. I was on the property as has been previously 
mentioned [232] here, on May the 20th, 21st and 
22nd. On the 20th I spent a little time on the prop- 
erty and on the 21st I spent almost the entire day 
and on the 22nd about half of a day on the property 
itself and several days that I was in the general 
area making another appraisal, and also familiariz- 
ing myself with the area and consulting with in- 
formed sources relative to the land in the area. 
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Q. You had not been in that area before that 
time? eNO, Sir. 

@. And you made your investigation to familiar- 
ize yourself with local conditions ? 

A. Yes, sir. 

Q. Did you make an investigation to find out 
what lands of this same type and similar land had 
been selling for in that area? 

A. Yes; we talked to several purchasers of prop- 
erty on their land in that area and made as thorough 
an investigation and examination as possible to find 
out what sales had been consummated recently in 
the area of real property, property which might 
prove to be similar or comparable to this property. 

Q. Did you discuss these properties with Myr. 
Ruud at any time? 

A. Yes; he accompanied Mr. Newell and myself 
both days that [ was on the property, that is, on the 
21st and the 22nd, he was not home on the 20th, and 
T did not see him last [233] Saturday and Sunday 
when I again visited the property. 

Q, Directing vour attention to Tract 77, that is 
the Alpine tract, do you have an opinion as to the 
highest and best use to which that property could 
have been put on March 4, 1955, or within a reason- 
able time thereafter? Ay Yes= Ido 

Q. And what is that opinion? 

A. That is for the production of small grains 
and hay. 

Q. I neglected to ask you one thing, Mr. Car- 
ruthers, in your appraising experience, have you 
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had occasion to appraise farming and agricultural 
types of land? 

A. Yes; throughout my experience I have ap- 
praised a great number of cattle ranches and in the 
past six or eight months I have appraised grain 
land in Oregon, Washington, Idaho and Montana, 
both dry and irrigated land. 

Q. I believe that we have been over the physical 
characteristics of this ground so that everyone 
knows them pretty well. Mr. Carruthers, keeping 
in mind that the fair market value is the amount of 
cash which a buyer, willing to buy but not required 
to do so, would pay and the amount of cash or its 
equivalent that a seller, who is willing to sell but 
not required to, would accept, keeping that in mind, 
and also your opinion as to the highest and best 
use of that land, or rather the highest and best use 
to which that land could have been put, do you have 
an [234] opinion as to the fair market value of 
Tract Number 77 on March 4, 1955? 


A. Yes, sir. 
Q. And what is that opinion? 
A. $28,500.00. 


Q. Now, directing your attention, Mr. Carruth- 
ers, to Tract 41B, the home ranch, do you have an 
opinion as to the highest and best use to which that 
tract could have been put on March the 4th, 1955, 
or within a reasonable time thereafter? 

‘A. oes; 1 dos 

Q. And what is that opinion? 

A. For growing small grain, hay and pasture. 
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Q. Bearing in mind the same definition of fair 
market value that I gave you a moment ago, do 
you have an opinion as to the fair market value of 
that property, excluding Tract Number 31, as of 
March 4, 1955? A. I have. 

Q. And what is that opinion? 

A. $139,000.00. 

Q. Now, with regard to Tract 34, do you have an 
opinion as to the highest and best use to which that 
little piece of land could be put? AS Yes: 

Q. And what is that opinion? [235] 

A. That is the same purpose, that is identical 
land, but it is cluttered up with a couple of little 
buildings, but for all practical purposes it is the 
same land. 

Q. Bearing in mind the same definition that I 
have given you as to fair market value, do you have 
an opinion as to the fair market value of that tract 
on March 4, 1955? A. I do. 

Q. And what is that opinion? A. $250.00. 

Q. Then your opinion as to the fair market 
value, the total fair market value of that Ruud 
ranch, all of the tracts, is what, Mr. Carruthers ? 

A. $167,750.00. 

Q. Now, Mr. Carruthers, without going too much 
into detail, will you tell the Court and Jury what 
factors, what considerations vou had in mind in ar- 
riving at those figures, these valuations that you 
have testified to? 

A. Well, the same general factors that have been 
mentioned here several times, the location, the eli- 
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mate, productivity, markets, schools and so forth, 
and then the topography of the land and the soil 
types of the particular places and the market for 
that and other similar types of property in the area, 
that is why we make an investigation for compara- 
ble sales in any area is to establish the market for 
land in the vicinity. Those are the primary [236] 
factors, of course, the adequacy, the condition of 
the improvements, is a factor; the water, as has 
been brought out here, is a definite factor also, 
especially when it is irrigated land. I took into 
consideration in my appraisal and in my establish- 
ment of the value, the fact that Mr. Ruud pointed 
out to us that he had grained this land due to the 
uncertainty of time, for a number of years, more 
than good husbandry would tolerate in most in- 
stances. However, I attempted not to discount this 
property due to this factor, which was beyond his 
control. 

Mr. Furey: I think that’s all; you may eross- 
examine. 

Cross-Examination 

By Mr. Holden: 


Q. Going back to your qualifications, Mr. Car- 
ruthers, I understand you are a professional ap- 
praiser ? A. That is my profession. 

Q. That is your business? 

A. That is my entire business. 

Q. Do I understand that you appraised all of the 
Hawaiian Islands? 
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A. Yes; I was in charge of the appraisal. We 
appraised the entire group of Hawaiian Islands for 
taxation purposes for the Tax Board of the Ha- 
waiian Islands for the Territory of Hawaii, and I 
supervised the outside appraisals in that. [237] 

Q@. And vou also did extensive appraisal work 
up in Alaska? 

A. I appraised the Alaskan Communications 
System and their installations in Alaska and also 
in Seattle. 

Q. And vour only experience in southeastern 
Idaho, in Swan Valley area, and Grand Valley area, 
is the appraisal of the Ruud property and one 
other? 

A. That is correct; two appraisals in that loca- 
tion. 

Q. You never appraised any similar property in 
southeastern Idaho? 

A. I have never appraised any in southeastern 
Idaho, any properties that are comparable to these 
two that I made here. 

Q. You saytyou have not? 

A. I have not. 

Q. Then the only time that you have been on the 
Ruud properties were on those three days that you 
mentioned here in Court? 

A. No; those were the only times. 

Q. With the exception of last Saturday and Sun- 
day? 

A. Yes; five times I was on the property. 
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Q. But your appraisal was made prior to your 
visit there last Saturday and Sunday? 

A. My appraisal was not completed until after- 
wards; that was a recheck on information that I 
wanted to be sure that I had, and that I had it cor- 
rectly. [238] 

Q. When was the appraisal completed ? 

A. It was completed, or reviewed, I should say, 
after I made my last visit and my last view on the 
property. 

Q. And when was that? 

A. Last Saturday and Sunday. 

Q. Prior to last Saturday and Sunday you never 
had given Mr. Furey your figure on the appraisal? 

A. That is correct. 

Q. You never had given him any figures on the 
values ? 

A. I hadn’t given any definite figure. I didn’t 
say that I hadn’t given him any figure, but I hadn’t 
given him my definite figure because, as I told von, 
I wanted to recheck it. 

Q. You gave him a figure prior to last Saturday 
or Sunday? 

A. I gave him a tentative figure, yes, sir. 

Q. And when did you give him that figure? 

A. YT don’t remember just when that was; it was 
after my viewing the property in May and that is 
all I know. 

Q. You never saw the property when it was in 
production and you had never seen any of the erops 
that it will grow or produce ? 
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A. No;I have not. 

Q. And you haven’t viewed or have never seen 
any of the ranch area in Grand Valley to see what 
the area is capable of producing? [239] 

A. Yes; I have seen what it is capable of pro- 
ducing. 

Q. Have you seen it when the crops were on? 

A. No; I haven’t seen the land when the crops 
were on, but I have seen stacks of hay in the fields 
and so forth. 

Q. You saw them as they were stacked ? 

A. Yes; just the other day. 

Q. And you saw them in May? 

A. No; they had fed most of it up then as you 
know. 

Q. So now you are basing the production of 
these crops on what you observed with reference to 
the stacks in the field when vou were there last 
week ? A. No. 

Q. You took that into consideration ? 

A. As ft told you, f checked last week to be sure 
that I was not off base in anything. 

Q. Have vou made any appraisals for loan pur- 
poses ? 

A. I cannot remember of making an appraisal 
for loan purposes, no—just a minute, I will take 
that back. I made several appraisals for the San 
Francisco Federal Savings and Loan and also for 
the Golden Gate Federal Savings and Loan, and 
two or three appraisals for the Veterans and a few 
F.H.A. appraisals for loans along the line. 
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Q. Then you have made some? 

A. Yes; I have made some, because I have made 
almost every [240] type of appraisal that you can 
think of. 

@. And vou have had a lot of experience in all 
of those fields? A. Yes; I have. 

Q. Primarily though you have been making ap- 
praisals for the Government ? 

A. When I was employed by the Government as 
a salaried employee, yes. At other times I have 
worked for the Government and for private indi- 
viduals and for estates and I suppose you might say 
for anybody that could pay. 

Q. For practically every type of Government in- 
stitution and agency? 

A. Yes; I have done a good deal of work for 
Government institutions. 

Mr. Holden: That’s all. 


Redirect Examination 
By Mr. Furey: 


Q. Mr. Carruthers, would you be doing much 
work if you didn’t work for those various people 
from time to time? 

A. Well, I might go a little hungry. 

Q. Mr. Carruthers, you don’t represent that you 
are or were familiar with that area, not ever hay- 
ing been in there before? A. No, sir. [241] 

Q. Did I understand you to say that you in- 
vestigated up there to find out what the local con- 
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ditions were and what property was being sold for 
and purchased for? A. That is correct. 

Q. And it is on that, and those other factors that 
you testified to, that you base your appraisal? 

A. That’s right. 

@. And vou didn’t try to represent to those 
folks that you were as familiar with that country 
as someone who had lived there all of their lives, 
did you? [242] 


% * * 


D. V. GROBERG 
called as a witness by the defendant, after being 
first duly sworn, testifies as follows: 


Direct Examination 
By Mr. Holden: 


Q. Will you state your name, please, for the re- 
porter? A. Delbert V. Groberg. 
Where do you reside? 
Idaho Falls, Idaho. 
How long have you lived in Idaho Falls? 
I was born there in 1906. 
And that has been your home town ? 
Except being away to school and for a period 
when I was a child I lived with my grandparents 
in Weber County, Utah. 
Q. Are you married? A. Yes, sir. 
Q. Do you have a family ? A. Yes. 
Q. What is your business or occupation ? [260] 
A. Real estate broker and appraiser. 


Pe a 
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Q. First, let me ask you with reference to the 
appraisal feature of your business. Have you had 
training as a real estate appraiser, any special train- 
ing? A. Yes. - 

Q. Will you state to the jury what special train- 
ing you have had as a real estate appraiser ? 

A. The American Institute of Real Estate Ap- 
praisers, which is a professional branch or a techni- 
eal branch of the National Association of Real 
Estate Boards which puts on case studies at various 
universities in connection with their departments 
of commerce and departments of rural economies, 
and during the period starting ten vears ago I have 
taken four of those university case study courses 
sponsored jointly by the universities and the Na- 
tional Institute of Real Estate Appraisers. The re- 
quirements are simply that you complete certain 
studies and demonstrate your ability to handle cer- 
tain problems and then have a background in the 
local area of at least ten years’ experience in ap- 
praising, and complete certain examinations, and 
have character references, recommendations from 
other appraisers, and by completing certain studies 
you are awarded a membership in the American 
Institute, and I have completed that. I have com- 
pleted those studies and the other [261] require- 
ments. 

Q. And the membership is similar to what other 
type of professional groups? 

A. Well, the most closely connected, I guess, or 
most similar, is an accountant, one who is an ac- 
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ecountant, after completing certain works, becomes 
a C.P.A. or Certified Public Accountant, and one 
completing this designated outline of work is a 
M.A.I., and a member of the American Institute. 

Q. You took some special training at schools 
with reference to that? i Y essesin:: 

Q. Now, with reference to your experience as an 
appraiser, have you had occasion to make real estate 
appraisals? ale Se 

Q. In what areas? 

A. Primarily in southeastern Idaho. 

Q. For how long a period have you made ap- 
praisals, even prior to the time that you became as- 
sociated with the American Institute? 

A. I had in excess of ten years experience prior 
to 1949 when I became a member of the American 
Institute of Real Estate Appraisers. 

Q. Have you had any occasion to appraise farm 
properties? A. Yes. 

Q. Have you ever had any farming experience 
yourself ? 

A. During the period that I lived with my grand- 
parents in Weber County, we were on a farm for 
fifteen years, that [262] was as a boy, from the time 
I was four until I was nineteen. 

Q. Do you own any farm land now? 

om Yes sur 

@. Are you operating the farm land? 

A. Both ways; we have some that we do a por- 
tion of the operation and some we have tenants 
doing the operating. 
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Q. And where are those farming lands located? 

A. In the vicinity of Idaho Falls. 

Q. Now, then, with reference to your real estate 
business, how long have you been in the real estate 
business ? 

A. I started a real estate office in Idaho Falls in 
1929 and I have been there continuously ever since. 

Q. Just what type of properties do you handle 
in your real estate business ? 

A. It is primarily an agricultural valley, and 
during the entire period that we have been in busi- 
ness there we have had a substantial affiliation with 
selling farm properties, agricultural land, although 
we also sell city properties in Idaho Falls. 

Q. Have you ever made any appraisals for land- 
owners in connection with sales of property? 

A. Yes. 

Q. Is that a customary procedure? 

A. Yes; that is the way we help to determine 
what the fair market value will be; we appraise it 
to determine what [263] it will bring, to obtain a 
listing on the farm. 

Q. Did you ever have auy branch office in any 
other areas in the Snake River Valley? 

A. Yes; for ten years we had an associate office 
at Afton, Wyoming, which is about 100 miles from 
Idaho Falls. 

Q. Where is Afton, Wyoming, with reference to 
the Ruud home ranch ? 

A. Tt is just about 25 miles from Alpine. 

Q. Where the Alpime ranch is? 
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egees, sir. 

Q. Now, have you ever held any offices in real 
estate organizations ? A. Yes. 

Q. Whereabouts? 

A. Ihave served as President of the Idaho Falls 
Real Estate Board, and as a director and president 
of the Idaho Real Estate Association. I have served 
three different times as President of the Idaho Falls 
Real Estate Board. 

Q@. When were you president of that associa- 
tion ? 

A. The Idaho Real Estate Association in 1947 
and 748. 

Q. Any other offices? 

A. I ama Director of the National Association 
of Real Estate Boards. 

Q. At present you hold that position? [264] 

A. Yes, sir. 

Q. Have you ever held any other offices or posi- 
tions of a civie nature in Idaho Falls? 

A. Yes, sir. 

Q. Will you state what they were? 

A. J served as President of the Idaho Falls 
Chamber of Commerce, President of the Idaho Falls 
Kiwanis Club, and President of the Community 
Chest. 

Q. Now, did you make an appraisal of the Bert 
Ruud home ranch, known as Tract Number 412 

A. Yes, sir. 

Q. Did you make an appraisal of the Ruud Al- 
pine ranch, known as Tract Number 77? 
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A. Yes, sir. 

Q. At whose request? A. At your request. 

Q. Might I ask you, first, are you familiar with 
these properties, and with lands located in the area 
of the Ruud home ranch and the Ruud Alpine 
ranch ? A. Yes, sir. 

Q. And over how long a period of time have you 
been? 

A. Since I started the real estate business in 
Idaho Falls in 1929. 

Q. And you have been familiar with the area 
where these lands are located? [265] 

A. Yes, sir. 

Q. And are you familiar with land values of 
farm properties in the area of the Ruud land, which 


is involved in this suit? A. Yes. 
Q. And with land values of properties in south- 
eastern Idaho generally ? A. Yes. 


Q. Now, will you tell the jury when you first 
went to the Ruud properties for the purpose of 
making your appraisal ? 

A. Yes; the first visit I made was June Ist, 1953. 

Q. Did you ever visit the property on any other 
occasion ? A. Yes, sir. 

Q. On what occasion? 

A. On July 7, 1953; on August 10, 1953; on Oc- 
tober 27, 1953; on August 6, 1954, and on Auecust 
31, 1955. With reference to making actual inspec- 
tion [ went up through the valley at other times be- 
sides that, however. 

Q. When you first went on the property what 
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did you do, just briefly, when you first went to make 
the appraisal ? 

A. After I had the assignment to make an ap- 
praisal of the property ? 

Q. Yes. 

A. Well, I considered the factors that would go 
into making up the value. [266] 

Q. What did you do first when you got to the 
ranch ? 

A. J got in touch with the owner of the ranch. 

Q. Did he show you around? 

A. I had him show me every point that there 
was on the ranch, all the corners, all the improve- 
ments, all the ditches, and all the factors that I con- 
sidered which were important to see. 

Q. Did he point out the boundary lines? 

A. Yes. 

Q. Did you have a map of the raneh when you 
were there? 

A. I am not sure whether I did the first time, 
but I had a map during a number of the times. 

Q. Just what did you do when you went about 
to look the ranch over, m addition to what you have 
stated? Did you observe the lay of the land? 

Ag VUES) 

Q. Did you examine the soil? A. Yes, sir. 

Q. Did you check into the improvements? 

ms. Yes. 

Q. Just what did you do with reference to the 
improvements, how did you imspect them 2 

A. I tried to consider what | was trying to de- 
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termine, the market value, and I considered the 
improvements from the standpoint of how desirable 
they would be for someone to own. The conven- 
iences, the location, the appropriateness [267] of 
the buildings to the type of operation that I deemed 
would be proper and a typical operation. I con- 
sidered the highway, the services, that is, the serv- 
ices by mail and the service by bus, transportation, 
electricity, in fact all of the facilities that were 
available for the convenience for one that would be 
a typical purchaser or a prospective purchaser for 
that type of ranch. 

Q. Did you make investigation to see what the 
mail service was? A. Yes, sir. 

@. And what did you find that to be? 

A. Daily mail service, six days a week. 

Q. Did you make any investigation to deter- 
mine what public transportation services were 
available? Awe Y es, sit: 

Q. And what did you find? 

A. The daily transportation the year round to 
Idaho Falls and to Wyoming. 

Q. What type of transportation ? 

A. A small Greyhound bus was the type of pub- 
he transportation. 

@. Passenger type of transportation ? 

A. Yes; they even stop right at the ranch to 
pick up and unload passengers. 

Q@. And you say that. is a year round [268] 
service ? 
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A. Yes; during some of the year, during the 
summer months, there are two busses scheduled. 

Q. What other factors, that is, with reference to 
ehurches, schools, and the like, did you consider? 

A. The schools and churches are close, there is 
school bus service daily. 

Q. And where are they picked up by school bus? 

A. Right at the highway, at the ranch. 

Q. And where are the churches located ? 

A. There is one over in Wyoming, there is a 
ehureh at Swan Valley, there is a church at Irwin, 
and, of course, the churches in Ririe and at Idaho 
Falls and also over in Jackson. 

Q. Did you make an investigation to determine 
whether or not there was television reception in the 
area of this ranch? 

A. Yes; there is television reception. 

Q. And what did vou determine with reference 
to electric power? 

A. That’s one of the factors of the convenience, 
is the R.E.A. serving this area with ample electric 
power, even heating water and such. 

Q. Did you make any investigation to determine 
whether or not there was any public truck trans- 
portation ? 

A. Yes, sir; there is livestock truck and also 
trucking for pick-up items served by commercial 
lines, the M and M, [269] the Hadley Brothers, 
Ross McCowan, those are the ones that I am fa- 
miliar with that travel that highway and pick up 
livestoek and package items. and make it convenient 
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for anyone there to be in communication or in 
touch with the market. 

Q. Did you investigate and observe the ditches 


on the place? A. Yes. 

Q. Did you make any investigation with refer- 
ence to the water? A. Yes. 

Q. And the water rights? A. Yes. 


Q. Did you observe the fences on the ranch? 

A. Yes, sir. 

Q. Did you observe the domestic water supply, 
if any, available to the ranch? A. Yes. 

Q. Did you check and observe the location of 
the Ruud home ranch and the Ruud Alpine ranch 
with reference to highways? A. Yes. 

Q. On what highways are they located? 

A. The home ranch is on U. 8. Highway 26, run- 
ning from Idaho to Wyoming and connection with 
U.S. Highway 89 at Alpine, which is a prominent 
highway connecting Utah and Wyoming with the 
Yellowstone Park. [270] 

Q. Did you cheek to determine what highways 
are at the Alpine Ranch? 

A. Yes, sir; Highway 26 goes by the Alpine 
ranch and has a junction with Highway 89, U. S. 
89, at that point. 

Q. Did you check, or do you know, the total 
acreage in the Ruud home ranch, Tract Number 41? 

A. Yes. 

Q. How many acres are there? 

A. It has a total acreage of 673.12, but there is 
two acres that I understand that is separated, and 
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also out of that acreage there is a 16.56 acres, and 
that portion was given for the public highway. 

Q. Did you determine, in making your appraisal, 
the amount of acreage taken by the Government in 
connection with the Palisade project? 

A. Yes. 

Q. Did you, in making your investigation, take 
into consideration and determine the acreage of the 
Alpine ranch ? A. Yes, sir. 

Q. Did you investigate and determine the acre- 
age taken in connection with the Palisade project 
from the Alpine ownership? A. Yes, sir. 

Q. Now, Mr. Groberg, as a result of your in- 
vestigation and going on to the premises, onto this 
property, and considering these matters, do you 
have an opinion as to [271] the highest and best 
use of the Ruud home ranch, Tract Number 41, on 
Mareh 4, 1955? eee es asit. ; 

Q. And what is that opinion? 

A. It has, as its highest and best use, for a 
diversified farm, principally irrigation farming with 
an additional portion of livestock raising, is in my 
mind, the proper use for some of the land, and the 
proper use for all of the land diversified farming, 
raising grain, hay and other cultivated and _ irri- 
gated crops, some pasture, and feeding of livestock. 

Q. Did you make an investigation to determine 
what crops were grown and had been grown on the 
Ruud home ranch? A. Yes, sir. 

Q. And did you make a further investigation to 
determine what crops were grown in that area 2 
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A. Yes. 
Q. Did you take into consideration what crops 
could be grown there? A. Yes, sir. 


Q. What crops did you consider would be most 
suitable for raising on the home ranch? 

A. In a rotation program of farming there [ 
would consider grain, wheat, barley, oats, all would 
be practical. 

Q. What type of grain, did you state? [272] 

A. Yes; wheat, barley and oats. 

Q. Any other crops? 

A. Yes; alfalfa hay in rotation would be very 
practical. I observed it in the vicinity being raised. 
And I am of the opinion also that there are portions 
that would be adaptable for raising seed potatoes. It 
is good soil and good climate and they are being 
raised in that vicinity. 

Q. Did you make investigation to determine 
whether seed potatoes are raised in that vicinity ? 

A. Yes, 

Q. Are you familiar with areas in Idaho where 
seed potatoes are raised? A. Yes, sir 

Q. In what areas do vou know of where they 
raise seed potatoes ? 

A. The best seed potatoes come from the higher 
elevations; we have purchased them from Driggs, 
Idaho; from Ashton, Idaho, and also over in the 
Star Valley section of Wyoming. 

Q. Do you know how those areas compare in 
elevation with the elevation of the Ruud ranch, at 
the home ranch or the Alpine ranch? 
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A. Most of those are a little higher in elevation, 
but approximately the same. [273] 

Q. Have vou ever observed the general area 
where seed potatoes have been raised in Driggs and 
Ashton and so on? Ney cs) Sir: 

Q. And how does it compare for similarity, as 
to the type of soil and so on, with the Bert Ruud 
home ranch? A. It is similar. 

Q. Did you take into consideration in making 
your appraisal the climatic conditions? 

A Yes, sit 

Q. And did you make any investigation with 
reference to the precipitation ? A. Yes, sir 

Q. Now, as a result of vour investigation of that 
Bert Ruud Alpine ranch, which is known as Tract 
Number 77, do you have an opinion as to the highest 
and best use to which that tract of land could be put 
on March 4, 1955, or within a reasonable time there- 
after? A. Yes, sir. 

Q. What is that opinion? 

A. Diversified farming, primarily raising barley, 
oats or wheat in rotation with alfalfa hay, and also 
it would be my opinion this should be used in con- 
nection with the other ranch in a livestock portion 
of the total ranching operation. [274] 

Q. What crops could be raised on that ranch? 

A. Grains, barley, oats, wheat and alfalfa hay. 

Q. What types of grain? 

A. Wheat, barley and oats. 

Q. Did you make any investigation to determine 
whether or not wheat was raised in that area? 
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A. Yes. 

Q. And you took that into consideration? 

A. Yes. 

Q. And did you make any investigation to deter- 
mine whether or not seed potatoes could be raised 
in that area? 

A. They are being raised in that area. I didn’t 
mention them and I didn’t specifically consider seed 
potatoes on that ranch, but I am sure they could 
be raised there, too. 

Q. Now, did you discuss with Mr. Ruud what 
his lands were capable of producing, or what they 
had produced ? A. Yes. 

Q. And did you discuss with others in the area 
the production and income of farm lands? 

A. Yes, sir. 

Q. Now, Mr. Groberg, by reason of your experi- 
ence in dealing in real estate, and by reason of your 
investigation and study and analysis of the Ruud 
home ranch, which is Tract Number 41, and bearing 
in mind that the term fair market value means the 
price in money or money’s worth, that a [275] will- 
ing seller, not compelled to sell, would accept, and 
the price that a willing buyer, one not compelled to 
buy, would pay, and taking into consideration the 
highest and best use to which the Ruud home ranch, 
Tract Number 41, could be put on March 4, 1955, 
do you have an opinion as to the fair market value 
of that ranch, Tract 41, on March 4, 1955, for the 
land and all improvements ? A. Yes, sir. 

Q. What is that opinion? A. $200,500.00. 
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Q. Now, bearing in mind the same definition 
with reference to fair market value, and the same 
factors with reference to the highest and the best 
use, do you have an opinion as to the fair market 
value of the Ruud Alpine ranch, Tract 77, on March 
4, 1955? ie Yes, sir. 

Q. What is that opinion? A. $48,500.00. 

Q. Bearing in mind the same definition with 
reference to fair market value, and the same factors 
to be taken into consideration, do you have an opin- 
ion as to the fair market value of Tract Number 34, 
this little two-acre tract right here (indicating) in 
this area shown in white on this map? [276] 

ie Yes, sine 

Q. What is that opinion? A. 350,00. 

Q. Now, what factors did you take into consid- 
eration in arriving at—I will ask you this first— 
will you strike that, Mr. Reporter—do you have an 
opinion, bearing in mind the same definition and 
the same matters that you considered, do you have 
an opinion as to the fair market value of the entire 
Ruud ownership, the whole ranch, Tract 41, the 
Alpine ranch, Tract 77, and the two-acre tract, 
Number 34, as of March 4, 1955? A. Yes, sir. 

Q. State to the jury what that figure is. 

A. $249,350.00. 

Q. What factors did you take into consideration 
in arriving at the fair market value of the Ruud 
Alpine property, Tract Number 77, what are the 
reasons, What are your reasons? How did vou ear- 
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rive at that figure, what did you take into considera- 
tion? 

A. I tried to consider the factors that would 
enter into the minds of willing people, negotiating 
for a deal, to determine what it would be worth on 
the market. I considered the location, I considered 
the lay of the ranch, the type of operation, the type 
of crops that could be grown, the productivity of 
the soil, the use [277] to which some of the prop- 
erty along the highway could best be put, the value 
of the ranch also in connection with the other ranch. 

Q. What do you mean by that? Do you mean 
the value of the Alpine ranch in connection with 
the other? Was that a factor that you considered ? 

A. Yes, sir. 

Q. Will you just explain what that factor is? 

A. Well, one set of buildings, for instance, the 
home, one home, one set of machinery and one man- 
agement could handle it all—could handle it in rota- 
tion. The feed could be in one place. I mean by that, 
in rotation farming the feed could be in one place, 
the fields could be used for feed if the livestock 
were on the other place. In spring pasture and fall 
pasture the crops grown could be used in connection 
with a total operation, and not have to just be put 
on the market or subject to other conditions. It is 
elose, the Alpine ranch is about three and a half 
miles from the south end of the home ranch. It is 
close, it is on the same highway. 

Q. What do you mean by one set of farm ma- 
chinery? What is the advantage of that? 
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A. Farming is an expensive operation. If you 
have expensive equipment, and you have to have 
good equipment in order to farm efficiently. One 
set of tractors would [278] handle both places. One 
set of planters. One set of harvesters. One set of 
plows. One ownership would be able to operate 
efficiently this tract; it would be more of an eco- 
nomic unit than if it were isolated alone and a per- 
son had to have all that equipment and just have the 
one ranch. 

Q. Then the total number of acres in this one 
ownership would be an important factor with ref- 
erence to its economic operation ? A. Yes 

Q. Now, Mr. Groberg, I would like to direct 
your attention to Exhibit 5, and will you state to 
the jury what that exhibit is, if you know, and then 
I will ask vou questions with reference to it? 

A. This area is the Ruud Alpine ranch. 

Q. How many acres in that ranch? 

A. There’s 328.87 acres, almost 329 acres total. 

Q. And how many acres with reference to the 
total is the Government taking? 

A. The entire tract. 

Q. Now, will vou tell the members of the jury 
just what the highest and best use, im your opinion, 
is as to the Alpine ranch, with reference to the area 
located on the highway? 

A, This area right here (indicating), U. S. High- 
way Number 26, comes along that line; that is the 
State line. United States Highway Number 89 
comes right in there; there is [279] a junction right 
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at about this point (indicating). U. S. Highway 89 
coming in from Afton or Star Valley and coming 
on to Salt Lake City, right in that area (indicating) 
and in this direction (indicating) going on to Yel- 
lowstone Park. And it is my opmion that the best 
use of that highway land is for townsite purposes. 

Q. How many acres in that area? 

A. There is six and a half acres in this area 
shown on the scale of this map, the small tract right 
in there (indicating). 

Q. In what color—is there an exclusion to that 
area there which is not included in the Ruud own- 
ership? 

A. Yes; there is a hundred foot square on High- 
way 26 that is excluded; that was sold off some 
time ago. 

Q. Now, what other factors did you take into 
consideration in reference to the highest and best 
use of that yellow strip there, the six and a half 
acres, I believe you said for townsite purposes? 

A. Well, there is a post office there, there is a 
hotel, a cafe and store building there, and there 
are buildings across the street. I tried to take into 
consideration in arriving at this that there was no 
influence like the Government taking, I considered 
that this was a free market deal, just like the 
definition of this problem was, what is the fair 
market value, without any influences other than 
those that would be typical of the market, [280] 
where there was a prominent highway and there | 
was already a nucleus of stores and such buildings, 
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where there was a state line, where there was a 
junction. There would naturally be a possibility and 
a probability for additional land being required for 
the growth of that townsite. To me it is a townsite 
already, with the post office, hotel, cafe and store, 
and the fact that it is on the state line and also on 
these highways, and has those buildings, those serv- 
ices which the public require, that to me made it 
practical and very probable, without this influence 
which I completely dismissed, that it would develop 
into a small townsite. 

@. And by this influence you mean the Palisade 
project development ? 

A. Yes; that would naturally stop it, as soon as 
they knew that was to be taken, of course, thev 
would not want it. 

Q. And how long has that been, do you know? 

A. Well, I remember that when I was President 
of the Chamber of Commerce back in 1941 or 742, 
we felt that we had the thing definitely cinched 
then and that it was going to go through. 

Q. Do you know the date that the project was 
authorized ? 

A. I think it was in 194], or right at that time. 
I think there was an appropriation in 1941, as I 
remember it, I know that we felt in Idaho Falls that 
was it. 

Mr. Holden: May I reserve that, [281] your 
Honor, and have that shown in the record when it 
was officially authorized ? 
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The Court: I think you can stipulate to that and 
it won’t be necessary to put on any evidence. 

Mr. Holden: Yes; thank you, sir. 

Q. Do you have an opinion as to the fair market 
value of the six and a half acres shown in yellow 
for townsite purposes ? A. Yes. 

Q. And what is that opinion? 

A. My opinion is that it would be worth $750 an 
acre for the six and a half acres, and that comes to 
about $4,875.00. 

Q. For the townsite area? A. Yes, sir. 

Q. Are there any improvements located on the 
area shown on Defendants’ Exhibit Number 5, in 
yellow ? A. Yes. 

@. Did you take those into consideration ? 

A. Yes, sir. 

Q. Did you place a separate valuation on those 
improvements ? A. Yes, sir. 

Q. Will you state what those improvements are? 

A. There is a cafe and store building, with water 
in the building, a place for eating and also some 
rooms in [282] i back for living accommodate, 
There is also a hotel building—— 

Q. First, with reference to the first build- 
ing, did you determine any square footage in that 
building, did you determine what the square footage 
was ? A. Yes, sir. 

Q. And you took that into consideration ? 

A. Yes, sir. 

Q. And the foundation ? A. Yesteire 
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Q. What valuation, special valuation, did you 
give that improvement? 

A. I considered all of the factors that I thought 
were important and I gave it a valuation of 
$3,000.00. 

Q. And now, with reference to the other im- 
provements on that land in yellow? 

A. The hotel building is a seven-room hotel 
building complete with two complete bathrooms, 
each having complete plumbing, bathtub, lavatory 
and toilet. There is heat in each room. The building 
is adapted for rooms and is known as the hotel 
there. I measured the building and had the footage, 
and in my opinion it had a very definite value. 
What valuation did you place on it? 
€8,000.00. 

Ts it in good condition of repair? [283] 
Yes; it has been maintained well. 

. Did you observe and take into consideration 
the well? A. Yes, sir. 

Q. Located on the area? 

A. Yes; that is a good modern pressure system 
well; it serves water to the hotel building and the 
store building and cafe. 

Q. What valuation did you give to the well? 

A. $1,000.00. 

Q. Now, are there any other improvements that 
you observed on Tract 77, the Alpine ranch? 

A. There is a small building behind the cafe 
building that has been adapted for the storage of 
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erain; it has a capacity and utility to an operation 
there. I figured that it had some value. 

Q. What valuation did you place on it? 

A. $300.00. 

Q. Now, are there any other improvements in 
connection with that property that you observed ? 

A. That is all the improvements I think that I 
considered, although J considered the piping that 
came from the well. 

Q. Now, will you tell the court and jury what 
you did with reference to the classification of the 
farming land itself, what you did in going over it 
and observing it, and so forth? 

A. That is quite a large tract, as you can see. I 
went over it on each occasion and it has some differ- 
ence in the [284] soil. There are some small areas 
that have outeroppings—there is a bluff along here 
with an elevation change. 

Q. What color is that? 

A. It is a brown area here (indicating) ; that is 
a grade change; this land is higher than this land. 
This goes down slightly above the river; in my opin- 
ion there is an eight- or ten-foot grade change 
there. This, of course, being on the grade change, 
is not very valuable land for farming. This is very 
eood, and this other is good (indicating). This that 
appears in brown here, in my opinion, had some 
value, but I excluded that from the farming land. 

@. How many acres would the area be that is 
shown in brown? A. About 10.2 acres. 
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Q. What, if any, valuation did you place on that 
10.2 acres? 

A. I valued it at $10.00 an acre; it had some 
value. It raises some grasses and has a nominal 
value. I placed a value of $10.00 an acre on that. 

Q. What is the area shown in red on the map? 
Will you explain that to the jury, please? 

A. The area in red is the farming land; this is 
down on the grade change. This is not uniform in 
type. There is some that, well, I would say it is a 
mountain soil, a dark soil and it has some showing 
of mountain shale that has come down and built up, 
it is good soil. I observed it in crop, and as you 
observe the crop it [285] is uniform. I had difficulty 
in making any classification change in this entire 
field, the crop would be about the same height, the 
seed about the same. I know that there is some 
difference, but it is good farming soil; it raises a 
erop and I classified it all, except these portions 
that I mentioned, as farming land. I didn’t try to 
make any isolation of one area and say it is defi- 
nitely a lot better than the other; it is all farming 
land. I classified the land in red as the top farming 
Jand on that ranch. 

Q. Is it uniform in the way it lays pretty well? 

A. Yes; it is not hilly, there are no great in- 
elines and there wasn’t enough difference in types 
of erops that were raised that I could see for a 
justification of any further classification. 

Q. What valuation, if any, did you place on the 
area shown in red? A. $100 an acre. 
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Q. And do you know the acreage of that area? 

A. Yes, sir; there is 312.17 acres. 

Q. Did you make any investigation from anyone 
in the area to determine the practice with reference 
to farming the Alpine ranch each year? 

A. Yes;I did. 

Q. What did you determine or find out? 

A. This entire red area, to my own knowledge, 
has been [286] farmed every year for the past three 
years that I have been there. I have been up and 
down the road and that has been my impression, 
that that has been the practice up there, but from 
my investigation of others there, | have determined 
and I am of the opinion that that is the practice 
in that whole area, to raise crops every year. 

Q. Now, what type of operation could that best 
be adapted to, with reference to the raising of 
crops ? 

A. In my opinion to have it operated in rotation 
would be the best way. I observed alfalfa in areas 
adjoining, and I know that it will raise alfalfa. I 
would say to have it in grain for three or four years 
and then to alfalfa, to have the rotation of that type, 
and maintain the soil and have the diversification, 
that would be the better use and the proper use. 

Q. Did you take into consideration the precipi- 
tation in the area? A. Yes, sir. 

Q. And in addition to the record, are you fa- 
mihar as a result of your. own knowledge and ex- 
perience and familiarity with that area over a pe- 
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riod of years, that there is sufficient precipitation 
to raise those crops? 

A. Yes, sir. I have observed that they have al- 
ways raised crops, that is from my own knowledge. 

Q. Over what period of time? [287] 

A. Well, since 1929 I have been familiar with 
that. 

Q. And your office that you spoke of, at Afton, 
Wyoming, is it necessary to go past this area in 
order to get to your office there? 

A. Yes; we would leave Idaho Falls at 7:00 and 
be at Afton at 9:00 o'clock, and this is the road that 
we would follow (indicating). 

Q. And von are familiar with the area in that 
sense ? aw Yes. 

Q. Now, did you make any investigation to de- 
termine the vield of crops that could be raised on 
that land ? A. Yes, sir. 

Q. And what did you determine? 

A. Well, in a typical operation with rotation, 
and I observed that this isn’t typical, it isn’t the 
best use to have it remain in the same crop year 
after year, as has been done during the last three 
years that I have been specifically familiar with it, 
but with rotation it 1s my opinion that this land 
would yield around two and a half tons of hay per 
acre, and that it would yield 

Oo: How much would it yield on the first 
eutting ? 

A. Oh, one and a half tons, I would say, anc 
maybe two tons. That would be the best Crop, 1 
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would say, the first one. I have assumed regarding 
this that it is dry land, except for the water that 
it gets from [288] precipitation. 

Q. And have you seen hay in the area, on similar 
land? 

A. Yes, sir; not right in here (indicating), but 
right close. 

Q. Now, then, with respect to the production of 
other crops, what did you determine? 

A. Well, it is my opinion that in raising wheat 
it would yield 25 bushels if it were in rotation and 
the soil were kept built up, it would be about 25 or 
30 bushels to the acre. 

Q. And with respect to any other types of grain? 

A. Barley and oats would be some more than 
that. 

Q. Did you check or take into consideration 
whether they could raise alfalfa seed? 

A. Yes; I harvested some alfalfa seed right 
there, beautiful alfalfa seed. I observed it being 
raised right there on volunteer alfalfa, and in my 
opinion it would raise excellent alfalfa seed. 

Q. Did you check with other people in the area 
to determine whether they had raised wheat there? 

A. Yes esi: 

Q. Did you also check with Mr. Ruud in that 
regard ? A. Yes, sir. 

Q. Now, with respect to the home ranch, De- 
fendant’s Exhibit Number 6, will you state what 
you did there with reference to soil classification, 
with reference to classifying the land, and if you 
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wish, in order to explain the [289] classifications 
and the value that vou placed on it, you may ap- 
proach the map. 

A. This is a large ranch, as vou ean see; it is 
approximately three miles 

Q. First, would you point out the roadways 
and where the Snake River is, so that the jury may 
understand ? 

A. Coming from Idaho Falls north, going to the 
ranch from Idaho Falls, this is the point here where 
vou would go through the ranch on Highway 26. 

Q. Where is Alpine now with respect to the 
lower portion of this map? 

A. I would judge it is about three and a half 
miles. 

Q. In which direction ? A. South. 

Q. And now, the river? 

A. This is the Snake River, flowing north, this 
ranch, this area in here. 

Q. Now, Mr. Groberg, will you tell the jury 
what, if any, classification you made of the soils on 
the home ranch? 

A. These colors, if you can see them from over 
there, I will start with this small section, this yel- 
low section, these sections are hillside. This ranch 
meets the hills along the east Hine; this is classified 
as hillside land or grazing land and it rises quite 
rapidly. There is 3.9 acres in these two together and 
hillside pasture or hillside grazing is the [290] clas- 
sification. 

Q@. Did you give it any special valuation? 
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A. Yes, sir. 

Q. What valuation? 

A. Those acres in those two areas I valued at 
$40.00 an acre. 

Q. Then proceed, Mr. Groberg. 

A. These areas in green, there were some areas 
where there were abrupt outcroppings, little areas 
that were not adaptable to the farming operation. 
You will see them in green sections there. You see 
this area here, these added up to 8.3 acres. 

Q. That is the green? 

A. Yes, sir; this is the green area; it is very 
small, this one here; this is the largest one and it 
has about five acres and the other together about 
there. There is a total of 8.38 acres. We classified 
that as grazing land; it does have some feed on and 
in a diversified operation it would definitely have 
a value, and in my opinion I regarded it as worth 
$25.00 an acre. 

Q. At this poimt, let me ask, do you know 
whether there are any metal granaries on the home 
ranch ? A. Yes. 

Q. Will you locate them on the map for the jury, 
if you can? I understand there are 20 of the metal 
eranaries. 

A. Yes, sir; that is another use for this land I 
spoke of. They are located on a portion of this five- 
acre tract. [291] 

Q. And what is that type? Is that native grass 
on that, or is it a brush type? 

A. Well, it has not been cultivated. 
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Q. Now, will you proceed with your explanation 
of the classification ? 

A. Yes; the next classification is the brown area 
shown in there. 

Q. How many acres in that strip of brown that 
you designated there? 

A. This is ten acres. It is right at the entrance 
of the homestead, the farmstead, from the highway. 

Q@. Where is the house on the map? 

A. The house is located right here. 

Q. Will you trace the road that goes in from the 
highway to the ranch property? 

A. This is the highway coming along here, and 
this is the ranch roadway to the improvements, 
right there (indicating). 

Q. To the house and garage and those buildings? 

A. Yes, sir. 

Q. Then that ten acres in brown is located near 
the entrance way to the ranch? 

A. Yes, and along the highway—the roadbed of 
the highway was a factor there, and there has been 
a little extra turning up of the gravel and the soil, 
which isn’t quite so productive, and that we classi- 
fied in the brown there [292] as a particular type 
of soil that wasn’t quite as good as the other soil. 

Q. Now, will you locate the other areas in brown 
with reference to the ranch? 

A. This area on the east side of the highway 
where you saw it there, last year that has been in 
weeds and prior to that it was in sagebrush and 
has some rock on it, and there were some problems 
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and I assume that was the reason that it wasn’t 
brought into cultivation. It is land that can be 
cultivated and can be cropped, but it isn’t quite so 
desirable to handle from the standpoint of crop- 
ping, as some of the other lands. 

Q. How many acres is in there in that strip? 

A. A little over ten. 

Q. And what other areas in brown? 

A. There is a swale that goes along here that 
carries some floodwater, it is not as good to handle 
but it raises crops, it has sufficient soil and it is a 
question of how fine you can draw the line, and, in 
my opinion, it wasn’t quite as good to handle be- 
eause of having that swale and a steeper incline. 
That is an area of about 7.3 acres; we classified 
that portion as not quite as desirable as the other 
land. 

Q. And is there any other area in brown? 

A. Yes; this area down at the end. It is similar. 
It is [293] good ground, but there are some prob- 
lems attached to it. In my opinion it came in the 
same classification, not quite as good as the other 
land. 

Q. And what valuation did you place on that 
area in brown ? 

A. The acreage in that brown is 38.8 aeres. It 
is all irrigated and, in my opinion, well, I have 
classified it as irrigated land with the exception 
of this piece (indicating) which wasn’t irrigated, 
but, in my opinion, it fell into the same classifica- 
tion, and I valued it at $175.00 an acre. 
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Q. Now, is there any other soil classification ? 

A. Well, the next on this plan of going up the 
scale in number of acres and the better types of 
land, this area in the extreme north of the farm 

@. ——What color is that? 

A. That is in the purple, this area where there 
is two acres that is out in this exhibit. That is hill- 
side soil, beautiful soil, this is hill right here that 
comes down this way and it has not been irrigated. 
There is a water right for the entire property, but 
that has not been irrigated. 

@. And how does that he? 

A. Itis a beautiful field and it rolls gently and 
slopes down from the hill. 

Q. It is not a hill? 

A. No. The hill is up here. This is land that just 
slopes [294] gently. It is very easy to handle and I 
regard it as excellent soil but I didn’t regard it as 
irrigated land. 

Q. Even though there is water? 

A. That’s right, because it has not been irrigated 
and, in my opinion, it raises exeellent crops without 
irrigation. 

Q. And you checked with Mi. Ruud and it had 
not been irrigated ? 

Ay Yes, si;.that’s right. 

Q. Did you make an investigation to determine 
the practice as to whether or not it could be farmed 
each year? ae Vues, Site 

@. How many acres is there in that portion? 

A. 90 aeres in this portion. 
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Q. And what is the practice with respect to 
farming it each year, raising a crop each year? 

A. My familharity during the last three years 
has been from investigation that it has been farmed 
every year. My investigation conducted with Mr. 
Ruud and with the neighbors there, in my opinion, 
it has been farmed and crops raised every year for 
the past three vears, and, in my opinion, that is the 
proper way to farm that land. 

Q. Have you observed farming conditions in this 
area prior to the time you were called up to ap- 
praise this land? A. Yes, siz. 

@. And what did you observe with reference to 
farming practice? 

A. In this immediate area, and on other adjoin- 
ing farms, on [295] that land they raise a crop 
every year. 

Q. What type of crop is that suitable for 
raising? 

A. That is very suitable for grain, barley, oats 
and wheat and, in my opinion, that would raise ex- 
cellent seed potatoes. 

Q. And with reference to hay? 

A. This adjoining there raises some of the best 
dry land alfalfa that I have seen, and I am sure 
that that would raise a splendid crop of alfalfa. 

Q. Have you ever seen any alfalfa on land that 
is not irrigated that is contiguous to that land? 

A. Yes, sir; adjoining that. 

Q. Do you know what the practice is with ref- 
erence to seeding that area to hay? 
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A. Yes, sir. My experience has been in the area 
generally, that is, in southeastern Idaho, my ex- 
perience is that they plant a nurse grain crop, and 
also plant the alfalfa seed. The alfalfa seed grows 
with the grain, vou harvest the grain, get your grain 
crop, that is the practice and that is the experience 
I have had and, in my opinion, that is the proper 
way to seed alfalfa and rotate it in this area. 

Q. So that you raise a crop every year? 

A. That’s right. 

Q. Did you check to determine whether or not 
that is the practice in that area? [296] 

A. Yes, sir; with the neighbors, and those who 
have been rotating in that area, that is the practice. 

The Court: We will take a recess for fifteen 
minutes at this time. 


November 10, 1955—3:00 P.M. . 


Q. What other classifications did you make of 
the soil, ean you indicate by color? 

A. This section here (indicating). This is an- 
other classification that I think is justified in this 
farm. It lays a little different. There was a grade 
change here. There is a drop of probably ten feet, 
and this I designated, I referred to it as bottom 
pasture. It is along the river, Snake River. It joins 
and is between the main farm, that is the vest of 
the farm and river. There is approximately a hun- 
dred acres in that area and it is divided, that ikea 
my opinion, this proportion here, probably 75 acres. 
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and here, 25 acres or something like that, and that 
is my best classification 


Q@. ——lLet me ask, are there any springs on 
that? 

A. Yes; there are several springs. I have been 
down on that several times and coming down in here 
(indicating) there is a beautiful spring right about 
at this point. And there are springs up in this area, 
along here, also [297] down here there is a spring 
and in this area there is also water, making a water 
supply for that area coming from the natural drain- 
age from the irrigated lands above. 

Q. Did you observe any lakes in that area in 
blue, and if so just locate them? 

A. Yes; in this area here, and this upper por- 
tion of the pasture with the river running this way 
(indicating), and on the map it is at the bottom; 
there is a little lake which covers maybe an acre, or 
an acre and a half of land right in this portion 
here (indicating). 

Q. Just by way of classification, according to the 
eolor, what else can you identify? What other types 
of classification did you make of the soil on this 
ranch? I am asking now about the classification 
according to topography and so on. 

A. The other classification is the one noted in 
orange and that is on two sides of the highway here 
and below the purple. 

Q. Can you show the number of acres in each 
section of the orange? 

A. Yes; this is 24 acres here, that is the big field 
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off the highway and it is good land. This area right 
here has a total acreage—I better refer to the 
figures on that—this total is 24 acres and that 1s on 
both sides of the highway, there is 14 acres here 
and with the 24, [298] there are about 47 or better 
in all of that, that makes a total all together of 
120.8 acres. 

Q. Is there any other type of classification? 

A. Yes; in the red color, which is the main body 
of the farm. This portion right here (indicating), 
this is the best soil and the best land to handle. It is 
irrigated land and it lays well and it is in big fields 
and this area here is adjoining another excellent 
field here (indicating). That is the best soil on the 
ranch. It handles best and it lays in good, big fields. 

Q. Mr. Groberg, how many acres did you classify 
in the area shown on the map in red? 

Eee 295 eres: 

@. And that is the areas shown in red on the 
map? A. Yes. 

Q. And you classify that now as to what type, 
that is, as to the highest or the lowest or how? 
A. That is the best; that has the highest value, 
in my opinion, of any land on the ranch. 

Q. And what factors did you take into considera- 
tion with reference to the productivity of that soil. 
which is classified in the area shown in red on the 
map ? 

A. I estimated the probable production in a 
typical and proper use of the farm. I considered 
its likely productivity based on the productivity of 
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farms adjoining [299] it and farms that I was 
familiar with and farms which I had some informa- 
tion in regard to their productivity. 

Q. What types of produce would the area shown 
in red be most suitable for? 

A. The raising of wheat, oats, barley, alfalfa hay 
and seed potatoes. 

Q. With reference to the seed potatoes, do you 
mean the entire area would be good for seed pota- 
toes? 

A. In rotation, I am of the opinion that there 
is an opportunity to raise portions of it in an or- 
derly rotation of using it in its turn like we do in 
irrigated diversified ranches. 

Q. Portions of it, in a well-balanced plan of di- 
versified operation ? A. Yes, sir. 

Q. Now, did you investigate or take into con- 
sideration what that soil would produce in bushels 
of grain, referring to the red now? 

A. Yes, six. 

Q. And what did you determine in reference to 
that? 

A. That it would produce 50 to 60 bushels of 
wheat per acre. 

Q. And what production in barley? 

A. More barley than that, maybe 60 to 70, or 
maybe 75 bushels. [300] 

Q. And with reference to any other crop? 

A. Oats would be about the same as barley, or 
more, and hay. I was there at harvest time on the 
adjoining properties and, in my opinion, this would 
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produce two and a half ton of hay to the first cut- 
ting and two tons to the second cutting, four and a 
half tons of hay to the acre. 

Q. Did you observe any hay on the red portion 
during any of the time of the appraisal? 

A. No, sir. 

Q. Did you observe any hay on lands adjoining 
the red portion, the red portion of the Ruud home 
ranch ? 

A. Yes, sir. I observed and calculated the yield 
of hav on the adjoining land. 

Q@. And did you base your estimate of the hay 
production on what you have seen raised in the 
area? A. Yes, sir. 

Q. Now, can vou tell the jury with reference to 
the factors that you have taken into consideration 
in reference to the productivity of the area shown 
in orange? , 

A. Yes, sir; that orange area is hard to classify, 
as you see, there is an area of orange right between 
red. One of the factors in my mind was that it was 
cut up a little bit more and it has got that area in 
green that separates it and makes more small fields. 
There is some mountain [801] shale in the forma- 
tion of the soil. It is good soil though, in fact, I 
would judge that it would produce, if it was farmed 
the same as the other, just about as well, but it is 
cut up and in angles 

Q. ——Such as this area here? 

A. Yes, sir; it comes to points and it is more 
difficult. to handle and I think it is a little less pro- 
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ductive because I noted a little more showing of 
mountain shale and some gravel, small gravel, but 
there is good soil, it raised good crops, but I eclassi- 
fied it as not quite as good as the best. 

Q. Did you make any examination to determine 
whether or not the areas shown in orange on the 
home ranch, Defendants’ Exhibit 6, whether that 
had been irrigated or not? A. Yes, sir. 

Q. And what did you determine? 

A. It is my opinion that it all had been irn- 
gated and it all could be irrigated. 

Q. Are there any areas on the home ranch, as 
a result of your mvestigation, that you found had 
not been irrigated ? A. Yes. 

Q. And what area was that? 

A. The purple area in the top section there, and 
the brown area on the east of the road in the bot- 
tom portion of [802] the map. 

Q. This portion here (indicating) ? 

A. Yes. 

Q. And this area here, did it show signs of hav- 
ing been irrigated? 

A. No—well, there are ditches along in there, 
but that is a little high and that is where the 
granaries are and it would be desirable to keep it 
from having water on there, and I think that would 
be proper and so I didn’t classify that as irrigated 
land. 

Q. Did you make any investigation to determine 
the productivity of the area in orange? 

A. Yes. 
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Q. And as to what it would produce ? 

A. Yes. 

Q. And what is your opinion with reference to 
that? 

A. Well, in hay, it is my opinion that it would 
produce about the same, but in grain it was my 
opinion that it would produce about 10 bushels an 
acre less, and that was partly because of the land 
and partly because of the neglect that it would get 
because of all of the corners and the angles and the 
difficult manner of handling it. 

Q. It would be more difficult to handle. And 
what, if any, valuation did you place on the land 
classified in the color of orange, as shown on the 
exhibit? [803] 

A. TI valued that land at $260.00 an acre. 

Q. Now, with reference to the area shown in 
red, and you have already testified as to its pro- 
ductivity, did vou arrive at a valuation for that 
land? A. Yes, sir. 

Q. What value did you arrive at for the land 
shown in red? 

A. In my opinion that is the top land; it is the 
best land on the farm, and I gave that a value of 
$275 an acre; that was my estimate, and that was 
the value I placed on that. 

Q. And how many acres are there in red? That 
is, in the area designated as red on the map? 

A. 295 acres. 

Q. And how many acres are there in the area 
designated as orange? A. 120.8 aeres. 
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Q. Now, then, with reference to the area shown 
in blue that you have already classified, what fac- 
tors did you take in connection with that 100 acres, 
that is, as to its highest and best use? 

A. I walked over it and I viewed it. I inspected 

it—it’s pasture, I classified that as an excellent 
pasture. There is water there, there is protection 
there, there is ample water and there are beautiful 
trees there, as I say there is protection. That protec- 
tion is by the bluff there and [804] the beautiful 
vees, there is ample shade. It is a right good pas- 
ture. In my opinion it is one of the best pastures 
that I have ever seen. It has grass, water, shade, 
protection. It has a natural partition there of the 
river and the little elevation change. However, in 
my opinion, it could be used in diversified farming. 
It has good soil, big fields, there is water. The lake 
is a man-made lake. It isn’t anything that would 
interfere at all. In my opinion it could be used for 
diversified farming, this 75 acres or so, or a large 
portion of it. 

@. Are you referring now to this area, this 
southern area that is shown in blue? A. Yes. 

Q. Did you take that into consideration ? 

A. Yes, sir. 

Q. And did you check with Mr. Ruud to deter- 
mine whether or not any of that lower portion of 
the area shown in blue, this area of 75 acres, 
whether it had been farmed, any of it? 

A. Yes, sir. 


United States of America 255 


(Testimony of D. V. Groberg.) 

Q. Had any of it been farmed, according to your 
investigation ? 

A. Yes; it has been farmed, and I would esti- 
mate, from my investigation, that 50 to 55 acres or 
so had been farmed and was adapted for diversi- 
fied farming. [305] 

Q. Did you exclude any of the areas on the blue 
section where the lakes are located in the way that 
you classified it as to valuing it? 

A. No; I figured that the lake—it is a scenic 
lake, it is a very pleasant place, and in operating 
it as a pasture it is good and if it were operated as 
a diversified farm, all you would need to do is to 
run the water in a ditch, vou wouldn’t need to store 
it in the lake. 

Q. What valuation did you place on the area in 
the home ranch shown on Defendants’ Exhibit 6 in 
blue? 

A. It is my opinion that the whole area of blue, 
together, while [ am sure in my own mind that the 
portion in the bottom is more valuable than the 
portion in the top, but it all works together, and I 
classified it together and gave it my estimate of 
$210 an acre. 

Q. Now, Mr. Groberg, did you take into con- 
sideration the fences on the property ? 

A. Yes, sir. 

Q. Will you tell the jury what you observed 
with reference to the fences ? 

A, J regarded the home ranch as being well and 
adequately fenced, there is some net wire, there is 
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some three-barb wire and there is some two-barb 
wire. I regarded it as an adequate fence on the 
ranch. 

Q. Did you place any special consideration or 
any special value on the fence? [806] 

A. Yes, sir; in my opinion it was worth, and I 
figured it as being worth, somewhere in the neigh- 
borhood of three dollars a rod for the fencing, in- 
eluding the posts; the posts were split cedar and 
had to be installed, the holes dug and the posts put 
in and it cost something. 

Q. Was that figure for the fencing straight 
through ? A. That was for the net fencing. 

Q. Did you place any special value on the other 
type, the barbwire? A. Yes, sir. 

Q. And what valuation on a rod basis? 

A. TI figured about $1.50 on the two-barb and 
the three-barb I figured about the same. 

Q. Were there any other types of barbwire, can 
you show by those classifications ? 

A. I don’t have all of my notes here, but I have 
the total figure, and, as I recall, there was some part 
where there was barb with net and some parts that 
had barbwire without the netting. 

Q. Mr. Groberg, did you make an investigation 
with reference to the domestic water supply to the 
Ruud home ranch? A. Yes, sir. 

@. And what did you determine with reference 
to that? 

A. The spring up to the east, in the foothills 

Q. ——In this area (indicating) ? [807] 
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A. Yes, sir, almost straight east from where the 
improvements are shown, out in that area. There 
is a spring that has water piped from the spring to 
the improvements, to the house, to the barn, to the 
tenant house and to the outbuildings on the farm- 
stead. 

Q. Did you make any investigation to determine 
whether or not the water was piped to any area in 
the lower pasture shown in blue? 

A. Yes; there is water piped down there also 
from the same source. 

Q. Did you diseuss the piping of water to that 
area with Mr. Ruud? me Yes. 

@. And to what areas has it been piped? 

A. To the hospital barn down there and to the 
milkhouse. 

Q. And did you observe whether it is a gravity 
flow system ? ; 

A. Yes; it comes from the higher land and comes 
down by gravity and there is quite a pressure at the 
house. I turned on a hose that watered the lawn 
and I turned on a second hose from another water 
connection and it didn’t even diminish the first, it 
has good pressure. 

Q. Did you observe whether or not they sprinkle 
the lawn ? 

A. Yes, sir; just hke we do in town. It has a 
good pressure and yon could water the garden from 
that hose, too, if one wished to do so. [808] 

Q. Did vou make any investigation to determine 
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the number of feet of water pipe in connection with 
this domestic water supply? 

A. Yes; I went to the spring and I saw the dis- 
tance and I had some figures and some information 
on that—I knew exactly how much that was, but I 
don’t have those exact figures here. 

Q. But you did take that into consideration? 

A. Yes. 

Q. Did you place any special valuation on the 
domestic water system? 

A. Yes. I estimated it and then I reflected it in 
the value given the buildings and improvements. 

Q. Now, with reference to the buildings, did you 
inspect the buildings? A. Yes, sir. 

Q. Will you tell the members of the jury, so 
that they will know, they were up there on a rather 
hurried trip, so just tell them briefly about the 
buildings and the improvements on that ranch? 

A. The home is a modern home; it is located, as 
I pointed out, on the homestead area. It is beauti- 
fully landscaped, with evergreens, grass, flowers, 
and it is a modern home; it has two bedrooms, liv- 
ing room, dining room, kitchen, bathroom on the 
main floor, and a fireplace. It has [809] cabinets 
and closet space. There is an entranceway to the 
basement from the inside, from the kitchen, and 
there are rooms finished in the basement. There is 
also plumbing in the basement, laundry facilities 
and shower. There is drainage from the basement 
to a separate septic tank. Also, from the main 
floor, there is a stairway leading to the upstairs 
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where there is some room; it isn’t completely fin- 
ished up there, but there is expansion room up- 
stairs. It is faced with shakes and it is the best home 
in the valley. It 1s a delightful home. 

Q. And what is the interior of the home? 

A. There is some rustic, it is native, it is the 
kind that one would like on a ranch out that way, 
on a large ranch where there was livestock and a 
larger operation such as this. It is finished in rustie 
and it is well-finished, and very well maintained. 

Q. And the foundation, what did you observe as 
to that? 

A. It is a conerete foundation, the basement is 
concrete, the walls are concrete, it is well built, it 
is a good, modern home. 

Q. Did you place any special value on the home? 

A. Yes. 

Q. What valuation did you give the home? 

A. 1 placed the valuation which, in my opinion, 
was the value that it added to the ranch. I valued 
it at [310] $17,500.00. 

Q. Now, what other improvements in the area 
of the house did you observe ? 

A. There is a matching double garage, a two-car 
garage, with a shake exterior, double construction 
with concrete floor and concrete foundation and a 
shingle roof. It is 22 by 24 feet. It is a good two-car 
garage. 

Q. And is it in good condition? 

A. Yes; it is in good condition. 

Q. Did vou place any special valuation on it? 
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A. Yes; my estimate as to the additional value 
it gave to the place was $1,500.00. 

Q. And what other improvements did you ob- 
serve ? 

A. There is a tenant house that is Just back and 
over in the farmstead lot, it has running water and 
it has a portion under the house that you enter from 
the house that has a basement area for storage. 
There is about 800 square feet in this house. It has 
a kitchen, bedroom, it is a very livable, practical 
type of tenant house, and my estimate of the addi- 
tional value to the place because of this was 
$2,500.00. I placed a value of $2,500.00 on that. 

Q. Now, just proceed to any of the other build- 
ings that you had observed. 

A. We mentioned this hospital barn; it has the 
water to [811] it, down over the bluff. It is a very 
definite asset to a cattle operation. That is a beauti- 
ful pasture there, and that, in my opinion, is the 
proper use for that, to have some cattle there. This 
hospital barn has mdividual partitions where eattle 
are placed when they are sick or nursing, or where 
there is reason to have cattle in, they can each be in 
a partitioned section. It has two floors and is 40 
feet long and about 15 feet wide, and my estimate 
of its value was $2,500. 

Q. Did you observe the type of flooring in that 
building? 

A, Yes; it had heavy three-inch board floor. 

Oo” Plank? 
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‘A. Plank, yes; a three-inch, I believe, plank 
floor. 

Q. Did vou observe the siding? 

A. Yes. It is well built; it will be there for a 
long time. 

Q. Did you observe whether or not there were 
stalls, or what the division was? 

A. Yes; it was really a good hospital barn for 
taking care of, particularly, choice livestock or 
hvestock that needed special attention, and where 
each needed to have a separate stall, a place to feed 
and to care for them. 

Q. What other improvements did you observe ? 

A. Well, just back of the main buildings there 
is a large, high barn, that, in an operation of this 
type—this ranch has been operated over a period of 
years, having horses and cows, and this particular 
barn is designated [812] as a stallion barn. It is 
well built, a good building, it is high and in con- 
struction for that purpose. I estimated it at 
$1,250.00. Just at the bluff, from the house going 
back, there is a main barn and it has two levels at 
the grade change, you enter the top level from one 
side and from the other side you enter the bottom 
level, both from the ground floor, it is a two-level 
bar; you ean put machinery in the top and ma- 
chinery or stock in the bottom. You can store hay 
ov store anything in either place. It is a substantial 
barn and it has a metal exterior siding, a metal 
roof on the east side and it has about 1,400 square 
fect on the two floors. 1 estimated it at $2,500.00. 
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Q. What type of foundation does it have? 

A. It has a concrete foundation. It is well built. 
The next, and right over from that, is a machine 
shed; there are two machine shed leans on a large 
granary. It is granary and machine shed combina- 
tion. A machine shed on either side and the main 
granary in the center. T discussed the capacity of 
this with Mr. Ruud and estimated it as having a 
eapacity of about 5,000 bushels of grain. The sheds 
are good sheds. The tractors and machinery and all 
equipment that is used to run the farm can be 
stored there and serviced there, and would be out of 
the weather. This whole building with the two 
sheds on either side I estimated at $3,500.00. [313] 

Q. What type of construction is that, I mean 
that granary? 

A. It is frame construction, good board con- 
struction. 

Q. Is that two by four construction, do you 
know ? 

A. Yes; two by four, or there is some, I believe, 
heavier than that. 

Q. Now, just proceed, Mr. Grobere. 

A. There are some other small buildings there, 
a shop—a machine shop to repair equipment and a 
place to repair machinery, a place to sharpen mow- 
ers or repair wheels or axles, and such as that, and 
T estimated that at $400.00. There is a chicken coop 
that I estimated at at a value of $100.00. A brooder 
house at $100.00. A woodshed, these are small build- 
ings, and I estimated that also at $100.00. There is 
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a milkhouse with water to it, that is a concrete 
building, and I estimated that as having a value of 
$240.00. A hoghouse, which I estimated at $200.00. 
Then, there is a large pole corral with cutting and 
branding chutes, loading chutes, and it has good 
timber in it; it is a very necessary corral in a live- 
stock operation. I estimated the valne of this corral 
at $1,000.00. That is the buildings and improve- 
ments that I have. 

Q. Now, Mr. Groberg, with reference to the 
metal granaries, did you observe any metal gran- 
aries ? 

A. Yes; they are in a different location; they 
are in the area of green on the map. There are 
twenty metal granaries [314] installed on heavy 
timbers and used on this farm to store grain. I in- 
vestigated and talked to Mr. Rund, and from niy 
investigation I estimated the market value on these 
and the value of each of those granaries installed 
at $435.00. 

Q. On each of them? A. Yes. 

Q. And what would that total be? 

A. $8,700.00 valuation. 

Q. Did you take all of these factors into con- 
sideration in arriving at your figure of the fair 
market value of the Ruud home ranch? 

A. Yes, sir. 

Q. Did you take into consideration the location 
of this ranch with reference to its accessibility the 
vear round? A. Yes, sir. 

Q. And its aceessibility to Idaho Falls? 


264 Bert Ruud, et wx., vs. 


(Testimony of D. V. Groberg.) 

A. Yes, sir. 

Q. As a result of your experience in the real 
estate business, do you have an opinion as to the 
desirability of this ranch with reference to the 
location ? 

A. Yes, sir; it would be very desirable for a 
comfortable place to live, a big ranch, big fields, 
productive soil, the location of the highway—it 
would be very desirable from the standpoint of 
interesting a purchaser who was interested in a 
large ranch. I don’t think there would [315] be any 
objection to the location if they want a big ranch, 
if they want a big ranch they have to be out where 
the big ranches are. 

Q. Now, with reference to this little two-acre 
tract (indicating), what is your opinion as to the 
highest and best use that could be put to? 

A. The same as the other land, for raising grain 
and on a diversified plan, alfalfa, and possibly 
other diversified crops. 

Mr. Holden: That’s all. You may examine. 


Cross-Examination 
By Mr. Furey: 


Q. Mr. Groberg, you placed a valuation of $260 
an acre on all that orange ground, is that correct? 

A. Yes. 

Q. Anda valuation of $295 an acre on all that 
red ground ? A. $275.00. 

Q. Oh, I’m sorry. I was looking at the acreage 
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here; $275.00. Now, you didn’t place $275.00 an acre 
on the Alpine ground, did vou? A. No, sir. 

Q. That is, the fact that they are both colored 
red there doesn’t mean that they both have the 
same valuation ? 

A. No. That’s the top soil on the Alpine and this 
is the top on the home place. [316] 

Q. And $210.00 an acre on the blue ground? 

“A. Yes. 

Q. ‘Then, as I understand it, you, in addition to 
those valuations, also placed a valuation of $17,500 


on the house? A. Yes, sir. 
Q. And the other valuations that you testified 
to here just now? A. Yes. 


Q. And in addition to the valuation you placed 
on those various classifications of ground, why you 
also valued the fences separately ? 

A. Yes; I took them into consideration. 

Q. That is, I understand $3.00 a rod on some of 
that, and $1.50 a rod on the two-barb wire and the 
three-barb wire fence? 

A. Yes; I estimated that. 

Q. What does your valuation figure on the total 
value of the fence amount to? A. $1,974.00. 

Q. Then, as I understand it, is your testimony 
then that that red ground there would sell on the 
open market, minus buildings, minus improve- 
ments, minus fences, that is, just bare ground out 
there in the present state of development for 
$275.00 an acre? A. Yes, sit. @ig17]j 

Q. Without any improvements of any kind? 
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A. Of course, it has improvements on it. 

Q. As I understand it, though, you have already 
taken care of the improvements by the valuation 
you placed on them? A. Yes, sir. 

Q. So, as I understand it, that ground up there, 
in your opinion, would sell for $275.00 an acre on 
the open market last spring ? A. Yes, sir. 

Q. And the orange ground there would sell for 
$260.00 an acre on the open market last spring? 

A. Yes, sir. 

Q. Without any fences, without any home, no 
barns, no corrals, nothing but just the bare ground ? 

A. They would go together, you would add the 
others on. 

Q. But you valued them separately ? 

A. That’s right. That’s for the purpose of this, 
that’s the way I’ve done it. 

Q. Now, you gave some estimates here with re- 
gard to what you felt that gronnd would yield in 
various grains, hay and so forth? A. Yes. 

Q. As I understand it—or I will ask you the 
question: Did you observe those crops? Did you 
make your estimates from your observation of the 
crops ? A. On this land? [818] 

Oey Yes: | 

A. I observed the crops that were on this land. | 
T also observed the crops that were on the adjoining 


Jane. 
Q. Did you—had you seen wheat growing on 
that land there? A. Some of it, yes, six. 


Q. I say on this red land here that you were 
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making estimates concerning? ONO. sir. 

Q. But still you were able to estimate how many 
bushels of wheat per acre that ground would grow 
without ever having seen anything on the ground? 

A. I estimated it from its production in other 
crops, and—— 

Q. As I understand it, you have quite a Jot 
of education and formal training as an appraiser, 
is that correct? A. I’ve had some, ves, sir. 

Q@. And where did you take that training ? 

A. In the farm training, farm appraising, at 
the University of Illinois. 

Q. At the University of Dlinois; how much 
time did you spend back there? 

A. Well, I was there three weeks. 

Q. Three weeks? A. Yes. 

@. This is the training that you took to become 
an M.A.LI., is that right? 

A. That was one of the periods; I took four 
different periods. [319] 

Q. And during that formal education and train- 
ing that you took back there, I presume that they 
gave you instructions on how to appraise farms and 
ranches ? 

A. The general practice of determining what the 
highest and best use, what the probable produc- 
aivity—— 

Q. ——That is, they instructed you quite care- 
fully in the technique of appraising ground, and 
did you have any instructions in regard to testifying 
in those types of cases? 
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A. Mainly the information there was the meth- 
ods that you use in arriving at the fair market 
value. 

Q. Yes, and you also had some instruction on 
how to present these matters in court and how to 
testify ? 

A. I’ve read and studied some, but not in con- 
nection with that. 

Q. You have had some education in regard to, 
and have studied up on, this business of presenting 
matters in court? 

A. J’ve read some, and with counsel, I have had 
some information as to that. 

Q. And in the course of that traming, you 
learned how to estimate grain yields that you have 
never seen? 

A. There was nothing in that training, my ob- 
servation of those that I have seen, with my judg- 
ment, I estimate what the yields would be. In order 
to estimate the [820] productivity and the value I 
have tried to estimate what, in a highest and best 
operation, it would probably produce, ves, sir. 

Q. In your opimion, the highest and best use of 
this Tract 41, home ranch, was what? 

A. Diversified farming, with livestock operation. 

Q. Well, now, how would you combine those 
two? 

A. I would have a pasture area and feed the hay 
and the grain probably to livestock; figure out a 
balanced operation so that vou would have the 
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manure to build the soil, have the livestock to feed 
your crops to. 

Q. And you have figured out such an operation 
in connection with this place? 

A. I’ve projected a highest and best use opera- 
tion. I would be that way, yes, sir. 

Q. Well, now, just how much of that ground 
would you put into hay so that you would have hay 
to feed your livestock in the wintertime ? 

A. On a diversified basis I would estimate that 
about every fourth or fifth vear I would change 
from grain to hay on the land that was diversified 
between hay and grain. 

@. Would you carry your cattle the year around ? 

A. There would be various market conditions 
that would change, but you would have to 

Q. I asked the question, would vou carry your 
cattle the [321] year around? 

A. I’d earry the foundation stock and the breed- 
ing stock so that L would always be in the livestock 
business in this type of operation. 

Q. You would always have a herd of foundation 
stock? A. Ves: 

Q. About how many cows would you have on 
that property there? 

A. I really haven’t got the exact figures. I 
imagine that from one to two, to maybe three hun- 
dived head. 

Q. It would carry from one to two to three hun- 
dred head of cows and, as 1 understand it. yeu 
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would plant grain crops there three or four years 
in a row, and then plant hay, is that correct? 

A. That’s right, and have it go for two or three 
or four years. 

Q. Isee. And then you would have grain all over 
that property for two or three years and then you 
would have hay all over that property for three or 
four years? 

A. No; on a diversified plan you would have 
some land that would be in hay and some land that 
would be in grain. 

Q. Well, as I understand it, you are going to 
keep up the three hundred head of cows there the 
year around, all the time? A. No. 

Q. Well, how many? 

A. Isay from one to two to three hundred. I’d 
have the [322] foundation stock and it is my opin- 
ion that that bottom pasture would take care of a 
hundred head, for instance. 

Q. Well, then, how much of that—the main part 
of that you would keep in hay all the time? 

A. No; not necessarily. I’d change from hay to 
grain after it had been in for—that’s the way we do 
in diversified farming, we don’t leave it in all the 
time. That’s the way I would do here. 

Q. Now, you gave some testimony, I believe, 
with regard to when it was first announced there 
was going to be a dam up there, when it was flooded. 

A. Yes. ' 

Q. And, as I understood your testimony, it was 
your opinion that that disrupted the farming op- 
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eration, and people started operating differently 
from then on? 

A. Well, I said that in relation to the townsite, 
and that’s my opinion, I wasn’t sure, but I remem- 
bered that that was being worked on in about ’41, 
42, and it was my: 

Q. Do you know when that Alpine property 
was broken out of the sagebrush ? 

A. No;I don’t for sure. 

Q. You don’t know that, as far as you know 
that it has been farmed there like that ever since 
before 1941? 

A. It has for the past several vears that T have 
been famihar with it. [823] 

Q. Well, as I understood it, you had been fa- 
miliar with that area, quite closely familiar with it, 
for quite a number of years? 

A. The highway, I had been along the highway. 

Q. But you don’t know when the Alpine prop- 
erty was broken out of the sagebrush ? 

A. No; I wasn’t familar specifically with that. 

Q. Do you know when those metal granaries 
were moved on the property ? 

A. I don’t beheve they were on in 1953, when I 
first went up there. 

Q. They weren’t on in 1953? 

A. When I first went up there. 

Q. They have been purchased since that time 2 

A. That’s my opinion. 

Q. Now, what kind of soil did you say there 
was on that Alpme property ? 
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A. A mountain soil. It’s—there’s lots of soil 
there, there’s some rock and shale. 

Q. There’s a little gravel mixed in, isn’t there? 

A. There’s some gravel there, yes, sir, but it 
raises uniform—I’ve seen it in uniform crop and 
that’s what I said before—the grain didn’t seem to 
notice the difference. 

Q. Now, as I understand it, you say that you 
saw some indications of irrigation there on Tract 
41-B, east [324] of the highway? 

A. The red? 

Q. No. Well, maybe I misunderstood you, but I 
thought I heard you say that you saw some indica- 
tions and were of the opinion that there had been 
irrigation in the past on that property east of the 
highway on Tract 41 of the home ranch? 

A. Yes; it was my impression, and I had the 
opinion, that that was irrigable land. 

Q. What indications of irrigation did you see 
there? 

A. The ditches were in to the farm adjoining 
and the water was available there. 

Q. Into the farm adjoining? A. Yes. 

Q. Did you see any ditches into the property 
there? 

A. I was advised by Mr. Ruud that there was 
water available there, yes, sir. 

Q. Then you were basing your conclusion in that 
respect on what Mr. Ruud told you? 

A. And what I could see that it would be a 
simple matter to put it there, yes, sir. 


§ 
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Q. You mentioned numerous times during your 
testimony, Mr. Groberg, that you had consulted Mr. 
Ruud and he told you this and he told you that; 
you based a large part of your conelusions on 
things Mr. Ruud told you, did you not? [825] 

A. I tried to investigate fairly, yes, sir, the in- 
formation that he could give me better than anyone 
else. 

Q. Now, with regard to the yield that you say 
could be realized in wheat and oats and barley and 
seed potatoes, what would your estimate be on the 
seed potato yield on that property up there? 

A. I visited and discussed and investigated with 
a man who had seventy acres up in that area this 
year and 

Q. Well, I am asking you with regard to this 
property here. 

A. And [ estimate that this would yield about 
the same as his, maybe a hundred and fifty to one 
hundred sevety-five bushel to the acre. 

Q. In this diversified operation of yours, how 
Inany acres of potatoes would you plant? 

A. Probably sixty to eighty acres—that’s a big 
place there, and there would be that much adapta- 
ble. 

Q. Then you would have a portion of it in grain, 
as T understand? A. Yesrsis: 

Q. And the balance mn hay? 

A. Yes, sir, and pasture. 

Q. And then you would keep trading back and 
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forth and that is the way you would keep your one 
hundred head of foundation stock taken care of? 

A. That would be the typical way of doing it. 

Q. How long a feeding season do they have in 
the wintertime [326] up in that area? 

A. There’s water in that bottom pasture all the 
time. I would judge there is three and a half to four 
months. 

Q. About when do they have to start feeding 
eattle up there? 

A. Feeding out of the dry feed? 

Q. That’s right; feeding out of the stack. 

A. Oh, about, I would say in October. 

Q. In October. And about what time in the 
spring could they start pasturing them again, what 
time do they stop feeding? 

A. Well, I was there in June, and there was 
lots of feed there then. It would be some time in 
May that they could get pasture. 

Q. What time in May would that be? 

A. Maybe toward the latter part of May. 

Q. And about what time in October would vou 
start feeding ? 

A. See, I was there the—im October—the 7th, 
October the 27th, the seasons would differ, but I 
would say June, July, August and September pretty 
well would be available for. 

Q. What part of the month of October would 
you start feeding? 

A. Well, some time in the forepart of October. 
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Q. The forepart. If I have counted up correctly, 
that would make eight months of feeding? [327] 

A. Yes. 

Q. You would operate a year round eattle op- 
eration there, carrying a hundred head of cows and, 
of course, you would have calves and the others that 
go with that, and raise sixty to eighty acres of pota- 
toes each summer, and have part of it in grain, and 
feed that many cows for eight months every year? 

A. Yes, sir. That’s a big operation. 

Mr. Furey: I believe that’s all. 


Redirect Examination 
By Mr. Holden: 


Q. Mr. Groberg, in arriving at your valuation 
of the home ranch and the Alpine ranch, did you 
make inquiry of people in the area, in addition te 
Mr. Ruud, in determining the productivity of the 
area? Aw Vics sir, 

Q. And the farming methods in the area? 

A. Yes, sir. 

Q. And you took those factors into considera- 
tion, did you, in arriving at the fair market value? 

A. Yes, sir. 

Q. And also did you take into consideration your 
experience as a real estate broker, one who has sold 
and handled the sale of ranches similar to this 
one? [328] Ave Mes, Site 

Q. In determining what it would bring on the 
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open market with a willing seller and a willing 
buyer ? A. Yes, sir. 

Q. Now, with reference to your study as an ap- 
praiser, you took what was required in the way of 
formal training and schooling? A. Yes, sir. 

Q. And this association to which you belong, 
how is it classified with respect to that type of pro- 
fessional society or organization? 

A. It is the leading and the principal appraisal 
institute in the United States. 

Q. And you took training at other times other 
than the three weeks which you mentioned ? 

A. That was specifically on farming; the other 
was specifically on construction and specifically on 
market, and such as that, yes, sir. 

Q. Will you tell the jury if vou have ever ap- 
peared as a witness in a condemnation suit before ? 

Ae” Noe sir, 

Q. And this is the first time that you have ever 
been a witness in court in a condemnation suit? 

A.) Yesmeur 

Mr. Holden: That’s all. [829] 


Recross-Examination 
By Mr. Furey: 


Q. Now, Mr. Groberg, how long has it been since 
vou were on a farm, actively operating it? 

A. Well, we own land now—— 

Q. I mean actively operating it yourself? 

A. I have never actively operated, except that 
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we own the livestock on one of our farms now and I 
actively—we own them. 

Q. You never have actually engaged in farming? 

A. Not since I was nineteen and I was with my 
folks. 

@. And you were just a young boy then? 

A. J thought I was grown, but I was just nine- 
teen. 

@. Then where did you get your experience, your 
training, or your ability to estimate yields of grain? 

A. In conference and investigation with those 
who were familiar in the area and seeing their 
yields and judging what was equal to each other 
with the equal 

Q. And as I understand it from your testimony, 
that im that Grand Valley area up there, that they 
have an eight months feeding season and four 
months of pasture season ? ‘ 

A. Well, I didn’t say that I got that, I just 
estimated from when I was there and from my best 


estimate. 

Q. That’s your best estimate that anyone run- 
ning cattle [330] in that area has to dry feed them 
for eight months out of the year? 

A. No, I wouldn’t say that that’s—there’s early 
spring feed and the late feed after the fields—the 
fields are open there now; but I mean the actual 
growing pasture. 

Q. Well, in this cattle operation that vou had 
worked out and on which you based your opinion 
as to fair market value of the Ruud place, it was 
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your opinion that there would be eight months there 
during which the livestock—this hundred head of 
livestock—and your calves and so forth, and bulls 
to go with them—would have to be fed? From the 
forepart of October to the latter part of May as I 
understood your testimony ? 

A. In our operation we send our stock out to 
areas of pasture that isn’t this type and we have 
them about four months, and I estimated it from 
that. 

Q. Well, then, you were placing your valuation 
on that place there, you were taking into considera- 
tion other pieces of property that aren’t involved 
in this case? 

A. No, I say that in thinking of the four months, 
that’s what we do, we send out our stock for four 
months. 

Mr. Furey: I believe that’s all. [331] 


Redirect Examination 
By Mr. Holden: 


Q. Mr. Groberg, do you recall actually what 
the length of the feeding season is up in that area? 

A. No, I really haven’t, other than I tried to 
estimate it. 

Q. And you don’t, right now, actually recall 


what it is? A. No. 
Q. And it could be for a shorter period of time 
than that? A. Yes, sir. 


Mr. Holden: That’s all. 
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Reeross-Examination 
By Mr. Furey: 


Q. Well, you were guessing at it then, is that 
correct ? 

A. I was using my estimate as you asked me 
here then. 

Q. As I understand your answer to Mr. Holden’s 
question you were guessing at what the feeding 
season up there was? 

A. Ill admit that my estimate may be in error, 
yes, sir. 

Q. Have you guessed at any other things that 
you have testified to here ? 

A. Well, I have estimated my best opinion. 

Q. Would vou say that you made the same type 
of guess as to the crop yield up there in that area, 
considering that you haven’t seen wheat growiny 
on Mr. Rund’s ranch? 

A. Well, I have seen wheat growing on some of 
Mr. Ruud’s [332] ranch, and have seen wheat grow- 
ing in the area. 

Mr. Furey: That’s all. 

Mr. Holden: That’s all. 

The Court: We will adjourn at this time until 
10:00 o'clock Monday morning. 


November 14, 1955—i0:00 o’Clock A.M. 


Mr. Holden: Prior to calling our next witness, 
may I state that by agreement of counsel we have 
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stipulated as to the date when the Palisade Project 
was first authorized. 

The Court: Very well, it may be stipulated. 

Mr. Holden: The record shows, your Honor, 
that it was authorized on December 9, 1941, and 
that it was reauthorized again on September 30, 
1950, they made some changes in the authorization 
act. 

Mr. Furey: It may be so stipulated. 

The Court: The record may show that it is so 
stipulated. 

REED COOK 
called as a witness by the defendant, after being 
first duly sworn, testifies as follows: [833] 


Direct Examination 
By Mr. Holden: 


Will you state your name? 
Reed L. Cook. 
And where do you reside, Mr. Cook? 
Idaho Falls, Idaho. 
How long have you lived in Idaho Falls? 
Twelve years. 
Are you married? A. Yes, sir. 
What is your business? 
Real estate broker. 
How long have you been in that business? 
Ten years. 
Where have you been engaged in that busi- 
ness during that ten year period? 
A. Primarily in the Snake River Valley, south- 
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eastern Idaho and southwestern Montana, and the 
Salmon River country. 

Where is your main office? 

Idaho Falls. 

Do vou have offices in any other communities ? 
Yes, sir, at Salmon, Idaho. 

Do you have any associates in other areas? 
Yes, sir, we have a working arrangement with 
an office in Afton, Wyoming. [334] 

Q. What has been the main nature of vour real 
estate business, have you specialized in any par- 
ticular fields? 

A. Yes, sir, primarily in ranches, farms and 
diversified farming along with dry farming. 

Q. In what areas have you operated primarily ? 

A. Inthe Snake River area, Salmon River area, 
the Lost River area and southwestern Montana. 

Q. In the course of your ten years of experi- 
ence, have you become familiar with land values in 
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Bonneville County ? A. Yes, sir. 

Q. Are you familar with farms and land values 
in the Swan Valley area? A. Yes. 

Q. And in the Alpine area? Ay Yes: 

Q. In Grand Valley? A. Wes sie 

Q. Have you ever discussed farm valuations with 
land owners in those areas? A. Yes. 

Q. And you are familiar with the sale of prop- 
erties in those areas? A. Yes. 


Q@. Have you ever had occasion to make any 
appraisals of [835] real estate? A. Yes. 
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Q. Will you state briefly and generally what 
your experience has been? 

A. My experience has mostly been with estates, 
I have been called to appraise for different estates. 
Also, when a person is considering selling property 
it is not uncommon to e¢all on a real estate man to 
help them arrive at a fair sale price for the prop- 
erty to be sold. 

Q. Have you made appraisals of property for 
the market? AT ACESS Sir, 

Q. State whether or not that is a part of your 
practice in the operation of your business? 

Age yes. 

Q. You say it is? 

A. Tt is one of the main practices in the real 
estate business. 

Q. Did you have occasion to appraise the Bert 
Ruud property in Grand Valley? 

A. Yes, I did. 

Q. And also at Alpine? A. Yes. 

Q. And also a small tract which is indicated and 
referred to as Tract 34, I believe two acres? 

A. Yes. 

Q. At whose request did you make that ap- 
praisal? [336] A. At your request. 

Q. Have you any interest in any of this Ruud 
property ? A.» Noy sir. 

Q. Are you related to any of the parties to the 
suit? A. No, sir, I am not. 

Q. Will you tell the jury when you first went 
up to make an appraisal of the Ruud property, and 
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how many times you were on that property, or went 
to it? 

Q. Yes, I was on there on August the 23rd, on 
the Ruud property, for the purpose of making an 
appraisal on August the 23rd, 1955, and again on 
October the 25th, 1955. 

Q. Are you familiar with the property, and were 
you familiar with the Ruud property prior to Au- 
gust and October of this year? 

A. Yes, J have observed this ranch and other 
ranches in the area a number of times, in passing. 

Q. Will you tell the jury just what you did when 
you went on the Ruud property in August of 1955, 
to make vour appraisal ? 

A. I went onto the property and observed the 
fence lines and the boundary lines. I observed the 
buildings and I observed the water rights, the source 
of the water. and the disbursement of the water ou 
the ranch. I observed the type of soil and the topog- 
raphy—the type of soil mainly from the standpoint 
of its water holding [337] capacity and what crops 
it is adapted to raising. 

Q. Were you able to determine the boundary 
lines ? AS Yes 

Q. How did you determine the boundary lines? 

A. JY was furnished with a map similar to the 
one on the wall, only on a reduced size. I located 
the fence lines, which were very apparent from the 
map. 

Q. And with respect to which property is that? 

A. In each case, Mr. Holden. 
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Q. Did you go onto the land itself? 

A. Yes, I walked over the land and I went to the 
ditches and I followed the ditches through and I 
walked to most of the boundaries, in fact, to all of 
the boundaries that I could not see. 

Q. Did you check with Mr. Ruud or any other 
parties in an effort to find out about these ranches 
from a history of the ranches and the productivity 
of them? 

A. Yes, with Mr. Ruud as well as other ranchers 
in the area. 

Q. Now, Mr. Cook, have you an opinion as a re- 
sult of your checking over this ranch and talking 
with Mr. Ruud and others, and taking all of these 
matters into consideration, of the highest and best 
use to which the Alpine ranch could be put on or 
about the 4th of March, 1955? A. Yes, Fedo 

Q. And what is that opinion? [338] 

A. In my opinion the Alpine ranch is adapted to 
raising small grains, such as wheat, barley and oats. 
Alfalfa hay and seed alfalfa, or rather alfalfa seed, 
and working in connection with the Bert Ruud 
home ranch in a livestock operation. 

Q. Do you have an opinion as to the highest and 
best use to which the home ranch could be put on 
the 4th of March, 1955? A. Yes,“ dan 

Q. And what is that opinion? 

A. In my opimion the home ranch is highly 
adapted to raising irrigated and non-irrigated small 
grains, hay and a pasture unit for a limited number 
of cattle in connection with the operation. 
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Q. What did you take into consideration in ar- 
riving at the highest and hest use of this property ? 

A. I[ took into consideration the possibihty of 
diversifying the operation, and considered the man- 
nev in which a livestock operation would work in 
connection with that. And I also took into considera- 
tion the feasibility of raising seed potatoes in the 
ayvea on a scale worked into that operation, a rea- 
sonable amount of seed potatoes. 

Q. By reason of your experience in dealing with 
real estate and your investigation, your study and 
analysis of these Ruud properties here, designated 
as Tracts Numbers +1, 77 and 34, and bearing in 
mind that by fair market value [839] IT mean the 
price in money, or money’s worth, that a willing 
seller, willing to sell but not compelled to sell, would 
accept, and the amount in money or money’s worth 
that a willing buyer, willing to buy but not com- 
pelled to buy, would pay, and considering the highest 
and best use to which these lands could be put on 
March +4, 1955, do von have an opinion as to the 
fair market value of the entire Ruud ownership of 
the home ranch, Tract Number 41, on March 
4, 1955? A. Yes, I do. 

Q. And what is that opinion ? 

A. For the home ranch, $206,191.00. 

Q. And bearing in mind the same definition as 
to fair market value and all of those factors that 
vou have taken into consideration, do you have an 
opinion as to the fair market value of the Alpine 
ranch, Tract Number 77, as of March 4, 1955? 
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A. Yes, I do. 

Q. And what is that opinion? 

A. $48,939.25. 

Q. Do you have an opinion as to the fair market 
value of the two acre tract referred to as Tract 
Number 34, as of March 4, 1955? 

A. Yes, I do. 

Q. And what is that opinion? 

A. $330.00. [340] 

Q. Do you have an opinicn, bearing in mind the 
same definition of fair market value, of the entire 
Ruud ownership of those three tracts of land, in 
their entirety, as of March 4, 1955? 

A. Yes, I do. 

Q. And what is that opinion? 

A. $255,460.25. 

Q. Now, Mr. Cook, can you tell the members of 
the jury just how you arrived at those figures, what 
you took into consideration and what your reasons 
were? 

A. Yes, as to the home ranch, the colors on the 
map on the wall conforms with the way that I broke 
the land down into different classifications. Taking 
the breakdown on the map as it is, the land colored 
in red first, I termed that the best land on the ranch, 
due to the fact that it is irrigated, or has been, it 
has ditches on all of it except the portion in the 
upper part of the map, and it is land which can 
be diversified nicely, it is good mellow soil, which 
has in spots a slight gravel mixture, but nothing to 
hurt the land in farming it or in tilling it, or that 
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would cut the production down any. That land is 
adapted to all of the crops that I named, such as 
small grains, seed potatoes and hay. Then the next 
land is the land colored in blue in the extreme upper 
end of the map, that consists of —— 

Q. —lIs that in purple, Mr. Cook? [341] 

A. Yes, I guess that is purple. 

Q. Would vou care to point out just the areas 
you are speaking about and then you can take the 
witness stand again. 

A. The land in purple consists of approximately 
90 acres that is not irrigated nor has it been, in my 
observation, but I understand that there is water 
for it if any operator would care to put it on the 
land. However, it would take some work on the 
ditches, but any work that you do put on the ditches 
would enhance the value that much. The land is 
highly adapted to non-irrigated alfalfa in rotation 
with smal] grains, smal] grains being wheat, barley 
and oats. The land in blue is at a different level, 
being down near the river level. At present, this 
being pasture, and is very valuable as pasture land. 
However, there is 50 or 60 acres which could be 
converted to diversified farming with a little work 
in clearing it, and any work done to clear it and 
level it would enhance its value. The land in brown 
is this tract (indicating) of approximately ten and 
some odd hundredths acres in here (indicating). 
This is newly broken land and it has some rock, it 
has a problem in farming and it is not as good a 
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land as the rest, as well as this small tract here 
(indicating). It has an exposure of gravel, this is 
actually more of a wash coming out here, that has 
been deposited here (indicating), [342] and the soil 
is not as deep and there are some rocks and 
ovavel 

Q. What color is that? 

A. Brown. Now, I will take the next here, this 
brown—I am sorry I was a little confused on those 
colors—this tract here (indicating) I believe is 6.4 
acres and this one and a half acres, this is the land 
which has an outcropping of rock with some gravel, 
with some ground that would be adaptable to seed 
potatoes, and hay, and some grain. It would be neces- 
sary, however, to farm around these outcroppings 
and they could have that in hay or pasture or small 
grains. It could be farmed but I placed that in the 
lower category and then the roadway here (indicat- 
ing) which I haven’t placed any value on. 

Q. Do you wish to return to the witness stand 
now? A. Yes, I might as well. 

Q. Now, were there any other classifications with 
reference to the area in purple, which was non- 
irrigated, I believe you testified—how many acres 
were there in that classification ? 

A. TJ classified 90 acres in that classification. 

Q. And with reference to the area shown in the 
map on orange, how many acres do you classify in 
that classification ? 

A. In that classification I have 120.8 [3843] 
acres. 
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Q. I don’t beheve that you explained that classi- 
fication to the jury? 

A. No, I guess I didn’t, the land in that classi- 
fication designated on the map, is land which can 
be or has been irrigated by extending the present 
ditches, and it is adapted to small grains and irti- 
gated hay or non-irrigated whichever the operator 
might elect. 

Q. How does that compare in classification with 
the area shown in red? 

A. Very close, only that the majority of it isa 
little harder to work, it is a little more unhandy 
because it is in smaller tracts, it costs a little more 
to farm that type of land and there might be a 
slight difference in the production due to the fact 
that some of that land has a little gravel in it and 
it would take a little more water in case of irriga- 
tion, it would take about one more irrigation to pro- 
duce a crop. 

Q. Did you make anv special valuation on the 
area shown in red? A. Yes, sir. 

Q. And what classification and what number of 
acres in that classification, also what was the valua- 
tion placed on that? 

A. The portion shown in red has 295 acres, and 
I placed a valuation of $275.00 an acre on [344] 
that. 

Q. And the valuation, if any, on the area shown 
in orange ? 

A. The portion shown in orange was 120.8 acres, 
and J placed a value of $250.00 an acre on that. 
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Q. And with reference to the area shown in 
purple, what, if any, valuation did you place on it? 

A. The purple represents 90 acres and I placed 
a valuation of $165.00 an acre on that. 

Q. Did you make any investigation to determine 
the cropping practices of the 90 acres shown in 
purple? A. Yes, I did. 

@. And what did that reflect? 

A. The information I procured from farmers 
who farm in that area and I also asked Mr. Ruud 
and they all verified that that land has been farmed 
every year, there has been a crop raised on it every 
year. 

Q. And what is your opinion with respect to crop 
rotation on that 90 acres shown in purple? 

A. In my opimon that land would be operated 
in the manner of two or three vears in grain and the 
third year there would be a crop of hay seeded with 
the grain as a nurse crop; the third year the grain 
crop would not be so heavy, it would not be seeded 
so heavy. That would be in order to allow the hay 
to get a good start. [345] 

Q. What acreage do you have computed in the 
area shown in brown? A. 38.8 acres total. 

Q. Do you have a valuation on that land? 

A. Yes, I placed a value of $165 an acre on that. 

Q. Now, with respect to the acreage and the 
yaluation on the land, if you have a valuation, on 
the land shown in blue? 

A. That represents an acreage, a total acreage of 
100 acres in the two units. 
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Q. Is that with respect to this whole area in 
blue here? A. Yes. 

Q. Do you have a valuation on that acreage? 

A. Yes, I segregated that unit into two classes 
of land and I evaluated the portion on the north, 
the upper portion, approximately 25 acres there, at 
$150 an acre, and the portion on the south of 75 
acres, I placed a value of $240 an acre on that. 

Q. Is that this area in here (indicating) ? 

pa Yes. 

Q. And how much per acre was that? 

A. $240.00 per acre. 

Q. Do you recall whether there was any land of 
other classification ? A. Yes. [346] 

Q. What other classification ? 

A. The land designated by the yellow, two small 
hillside pasture areas, running up here (indicating) 
from the irrigated bottom land. 

Q. Do you know what acreage those areas con- 
stitute ? 

A. Yes, the yellow area represents 3.9 acres, 
and I placed a value on that of $45.00 an acre. 

Q. And the total value? 

A. $45.00 an acre. 

Q. Do you have any other valuations on classi- 
fications of land? 

A. Yes, the area represented by the color green 
there, 8.3 acres, I placed a value of $25.00 an acre 
on that. 

Q. Now, Mr. Cook, what other factors did vou 
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take into consideration in arriving at your valua- 
tion. 

A. I took into consideration the irrigation on 
both the lower pasture land represented in blue, 
yes, that is blue, and on the upper land I took into 
consideration the location of the whole unit with 
regard to market, public facilities, schools and 
churches, and the fact that it is on an open highway 
the year around, and being only 55 or 60 miles from 
the Idaho Falls market, it is handy, considering 
ranches, to a market. 

Q. Did you make any investigation with respect 
to churches and schools? [347] 

A. Yesmitedid. 

Q. And what did you determine? 

A. According to my investigation I found schools 
and school bus service and churches, there are a 
number of churches in Swan Valley and Star Valley, 
in those areas. Of course, the high school was at 
Ririe, the closest high school with the school bus 
service to it. 

Q. Did you check as to public transportation 
facilities available to the area? 

A. Yes, I found daily bus service and daily truck 
service, commercial trucking, the year around, win- 
ter and summer, with the exception of Sunday. T 
understand it doesn’t run on Sunday. 

Q. Will you tell the jury, if you can, just what 
you observed with reference to improvements on the 
home ranch? 

A. TI inspected the improvements on the home 
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ranch. There is a modern home with furnace, plumb- 
ing and bath with pressure system, pressure from 
the springs, which is served by gravity. There is 
good sewage disposal. All evidence pointed to a good 
sewage disposal. It is a very comfortable modern 
home. 

Q. What, if any, special valuation did you place 
on the home? 

A. I placed a valuation on the home of 
$18,000.00. 

Q. What other improvements, if any, did vou 
observe on the ranch? [848] 

A. Situated next to the home is a double garage. 

Q. Did you observe all of the bmildings on the 
ranch? I SS 

Q. Did you go into the buildings? 

A. Yes, I inspected all of the buildings. 

Q. Did you observe them as to type of structure 
and so on? A. Yes, sir. 

Q. Did you observe any other improvements on 
the ranch? 

A. Yes, I observed the fences, I beheve I have 
named everything now, the fences, the buildings and 
the ditches. 

Q. And did you check into the domestic water 
supply ? A. Yes. 

Q. Now, with respect to the Alpine ranch, Tract 
Number 44, no, that is Tract Number 77, will you 
tell the jury just what factors you took into con- 
sideration in connection with the Alpine ranch in 
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arriving at your opinion as to the highest and best 
use, and the fair market value? 

A. I took into consideration the type of soil, 
the topography of the land. I took into consideration 
the type of crops which it should be adapted to grow 
in connection with the ranch and I considered the 
improvements, the location, and those matters. 

Q. Now, will you tell the jury what, if any, 
factors you took into consideration with reference 
to the soil classification of the Alpine ranch? 

A. I took mto consideration the soil as to the 
water holding [349] types of soil, what J mean by 
that is that the soil is a mellow soil with some gravel 
mixture, but wpon testing the soil, it had been con- 
siderable time since there had been a storm there 
in the vicinity of the ranch. There was still moisture 
near the surface, which indicates that the soil will 
produce very well with the type of precipitation 
that is in the area. The ranch is adapted, or rather 
the land is adapted, as I said before to small grains, 
alfalfa seed—I observed alfalfa seed on land im- 
mediately adjoining this property. 

Q. How did you break that down with reference 
to acreage for soil classification, if any? 

A. There is a total of 328.87 acres of land desig- 
nated by red, which constitutes 312 acres of land, 
and the land designated by brown, I think it is, 
there is 10.2 acres. 

Q. Is that the 10.2 acres here (indicating), this 
area in brown here? “AD. Yes, sir 
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Q. Will you describe to the jury the nature of 
that area? 

A. The 10.2 acres represents the land which is 
the steeper land between the two levels. The small 
tract in the lower right hand corner, painted in red, 
is at a different level than the balance of the land, 
a lower level. 

Q. That is this area (indicating) ? 

A. Yes, and the 10.2 acres is the land of what 
you might call with a small hill, there is a dif- 
ference of [350] elevation which IT would estimate 
about 20 or 25 feet. 

Q. And this little brown area here on the map 
(indicating) ? 

A. That is a canal, that long line, or it was to 
be a canal at one time, it has been built and the 
banks are still there. 

Q. These small areas in brown here, tell us 
about those? 

A. Those small areas are outcroppings of rock, 
with no soil or a very little soil covering on that. 

Q. Do you have a valuation of the various soil 
classifications on the Alpine ranch? 

my Yes, I do. 

Q. Will you state to the jury just what those 
are? . 

A. The land represented in red there, consisting 
of 312 acres, I placed a value of $95 an acre. 

Q. Straight through? 

A. Yes. $95 an acre for the 312 acres, 

Q. Now, proceed, Mi. Cook. 
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A. The land represented in brown, 10.2 acres, 
I placed a value of $15 an acre. The land repre- 
sented in yellow I designated as a townsite, that is 
6.5 acres. 

Q. Do you know how many acres there are in 
the townsite, or there were at the time of your in- 
vestigation ? 

A. It is designated, as I remember, one and a 
half acres. 

Q. That is this area shown on Plaintiff’s Ex- 
hibit 12 A. Yes, as I understand it. 

Q. Do you have an opinion as to the highest and 
best use [351] of that portion of the Alpine ranch 
that borders on the highway? A. Yes, Ida 

Q. And what is that opinion? 

A. In my opinion there is a very definite value 
there for a townsite, in that U. S. Highway 26 and 
U. S. Highway 89 intersect immediately across the 
yoad from this property, and although there has 
been no building there in recent years, I have ob- 
served that area and there are other buildings re- 
moved from this intersection, which, in my opinion, 
would have been on this intersection if it had not 
been for the question of this land being taken at a 
future date. 

Q. How many acres do you have in the townsite? 

A. Six and a half acres, represented by yellow 
on the map. 

Q. What, if any other factors, did you take into 
consideration with respect to designating six and 
a half acres of townsite? 
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A. I took into consideration the location being 
immediately across the highway from the state 
line, as well as being on the intersection. 

Q. What influence would that have in your 
opinion ? 

A. It has been my experience that a highway lo- 
cation with an intersection on a state line, as well 
as two main highways, has a definite value, together 
with the fact [852] that the highway which inter- 
sects and goes to Jackson, Wyoming, and on into 
Yellowstone Park has been surfaced, hard surfaced, 
since the time the Palisade Dam was authorized, 
that is according to my understanding. That has 
made that highway much more attractive for tourist 
travel. 

Q. What, if any, special valuation have you 
placed on the townsite? 

A. TI placed a valuation of $6,500.00. 

Q. And that is how much per acre? 

A. $1,000.00. 

Q. Did you place any valuation, any special 
valuation, on the improvements on the Alpine prop- 
erty, any of the Alpine property such as the town- 
site ? A. Yes, I did. 

Q. Will you state to the jury what the improve- 
ment is, and just what valuation you placed on it? 

A. I observed a building that is designated as 
the hotel building and it is being used as a hotel at 
the present time. It is of frame construction with 
seven rooms, two full baths. It is heated with butane 
heat and is served by a central well. T placed a valua- 
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tion on that of $8,500.00. There is a frame building 
there at present being used as a cafe, and it is 
served by the same central well, 518 square feet, and 
T placed a value of $2,750.00 on that. There is 
another older building to the west and [353] the 
north of these buildings, and it is being used at 
present as a granary, and I placed a value on that 
of $400.00. There is a well and pressure system and 
T placed a value on that of $1,000.00. 

Q. Do you know the dimensions of the hotel? 

A. I don’t have the dimensions, but I have the 
fieure here of 1,349 square feet. I have that on my 
notes which I took. 

Q. Now, Mr. Cook, do you—I think perhaps I 
asked about the valuation of the two acre tract. 

Mr. Holden: I think you may inquire, Mr. 
Furey. 

Cross-Examination 

By Mr. Furey: 


Q. Mr. Cook, how many acres—I understand that 
you excluded any acreage in the highway there from 
any consideration in arriving at a valuation? 

AN, esquire. 

Q. And how many acres are there in that high- 
way? 

A. 16.56 acres, according to my figures. 

Q. Then that figure, realistically, should be sub- 
tracted from the 1,001 acres included in this con- 
demnation ? 

A. That is my understanding. 


United States of America 299 


(Testimony of Reed Cook.) 

Q. And that will cut the actual acreage that you 
are valuing down to 980-odd acres, isn’t that correct ? 

A. Approximately, I don’t have it [854] ex- 
actly. 

Q. You say that you have been buying and sell- 
ing real estate in that area up there for some time? 

A. I haven’t in this immediate area, but I have 
been in the real estate business. I haven’t known 
any in this area that has been for sale. 

Q. But as I understand it, it is your testimony 
here that all of that property, that 985 acres, would 
sell for a little over a quarter of a million dollars 
last spring? A. Yes, it would. 

Q. What was the figure that you put per acre 
on the land in red in Tract 41? 

A. $275.00 an acre. 

Q. As I understand it, that figure is excluding 
the improvements? ; 
A. That includes the water and the ditches. 

@. The water and the ditches? 


A. Yes, sir. 
Q. How about the fencing and other improve- 
ments ? A. No, I have them separate. 


Q. You gave them a separate valuation? 

A. Yes. 

Q. You gave them a value in addition to that 
property, in addition to the $275.00 an acre? 

A Yes, sir: 

Q. You figured that would be the value of the 
bare land [355] itself, without the improvements 
being figured in? 

A. Yes, only including the water and the ditches. 
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@. As I understand your testimony, your opin- 
ion is based on a specific type of operation that 
you had in mind up there? 

A. With variations, yes. 

Q. As Tl understand it, you have contemplated, 
in arriving at your valuation, a certain type of 
operation that you think would be putting that 
ground to its highest and best possible use? 

A. I considered the various types of operation 
that ranch is adapted for, not one specifically. 

Q. Which type of an operation do you figure 
would make that ranch produce the most? 

A. One of the most attractive operations, in my 
estimation, would be a nice bunch of cattle, approxi- 
mately a hundred, a hundred and fifty, or possibly, 
two hundred, head of cattle, along with the grain 
and hay operations, and along with some seed 
potatoes. 

Q. I presume with that type of an operation 
that ground would be producing to its fullest opera- 
tion then, In your opinion? 

A. Yes, I think so. 

Q. In other words, its highest value could be 
realized out of the type of operation that you have 
just mentioned? [356] A. Yes, sir. 

Q. And that is the type of an operation that 
you base your opinion on? 

A. Yes, I would say that. 

Q. You say that would be a diversified opera- 
tion, and then you mentioned seed potatoes, how 
much of that ground, under this type of operation, 
would you have in seed potatoes ? 
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A. In my opinion, 40 to 60 acres would be an 
ideal acreage of seed potatoes. 

Q. You would carry that many acres of seed 
potatoes year after year on that ground, that is, 
you would try to keep that much in potatoes? 

A. Yes, that would be considerably less than ten 
per cent of the land. 

Q. That would be subtracted from that 985 
acres, and that would cut it down to about 920 
acres that you would have to produce feed, grain, 
and so forth, is that right? 

A. On the basis of 60 acres it would. 

Q. And then how much of that ground would 
you have to subtract, which would be non-produc- 
tive, say the farmstead, how many acres are in the 
farmstead ? 

A. I don’t know exactly in the farmstead. As | 
remember, it was somewhere around eight acres. ° 

Q. Then there is some hillside there, as I under- 
stand it, some high rocky ground that would not 
produce, and that [357] would probably cut it down 
to about 900 acres that one would have to farm, is 
that right? 

A. That would be approximately right. 

Q. And as I recall, there is some hillside drop- 
ping down from that bench there, down into the 
pasture along the river? 

A. Are you referring to the land along what 
we designate as the pasture? 

. Dropping from the bench down to the pas- 
ture ? A. Yes; that constitutes some land. 
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Q. There are ten to fifteen acres there that 
wouldn’t produce anything, is that correct? 

A. It will produce, it is used in connection with 
the pasture, and I think there is ten or fifteen acres 
in that. 

Q. What would you say would be a safe esti- 
mate of actual producing ground that you would 
have in that place that you could depend on pro- 
ducing either hay or grain? 

A. Well, I think the figure of 900 acres would 
be fairly close. 

Q. And then would you have about half of that 
in grain, and the other in hay? 

A. Well, out of that there, in a cattle operation, 
there would be in use the present pasture of about 
a hundred acres, and that would leave 800, approxi- 
mately, to raise hay and grain. [858] 

Q. How many acres of pasture per head would 
you have to have to carry cows through during the 
pasturing season ? 

A. I didn’t understand that question. 

Q. I say how many acres per head would you 
have to have to carry the cows, that is, how many 
acres per cow? 

A. In my opinion that would pasture two head 
to three acres. 

Q. Two head to three acres? 

A. Three head to two acres, excuse me; yes, three 
head to two acres. 

Q. And how long a pasturing season would you 
have? 
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A. In that operation, in my opinion, you would 
pasture on that type of pasture, probably four or 
four and a half months. 

Q. And then you would have to feed for eight 
months ? 

A. No, you would utilize the stubble land from 
your grain operation, together with your pasture 
land off from the hay land, for another month or 
a month and a half. 

Q. When would the feeding season start there, 
that is, when would you start to feed dry feed out 
of the stack? 

A. It is my opinion it would be about the mid- 
dle of November to the first of December in ordi- 
nary years. 

Q. The middle of November to the first of De- 
cember you would start? Aes 6S: 

Q. And then when would you turn them back out 
on the pasture again? [359] 

A. Approximately the middle of May, about 
Mav the 15th. 

Q. Then you disagree with the testimony Mr. 
Groberg gave here? 

A. In that sense, yes, I do. 

Q. And you would carry how many head of eat- 
tle there, did you say 150? 

A. 150 head would be very attractive, yes. 

Q. As I understand it, you said that you under- 
stood that there was water for that portion of the 
land above the highway there? 

A. T ehecked the records and I found 720 inches 


304 Bert Ruud, et uxz., vs. 


(Testimony of Reed Cook.) 

of water decreed to that land, which is in excess of 
an inch of water to the acre. An inch, in my opin- 
ion, is sufficient to irrigate an acre of land, I am 
referring to this land. 

Q. When you say an inch to an acre of land, 
you have in mind an inch which is going to run all 
summer long, during the irrigating season? 

A. Yes. 

Q. And do you know whether that 720 inches 
is available during the irrigating season? 

A. No. I wnderstand the decree terminates ap- 
proximately the middle of July, with storage water 
available afterwards. 

Q. Then, actually, that 720 inches of decreed 
water isn’t [360] available during the whole irriga- 
tion season? 

A. No, not without storage water. 

Q. You said that by putting a few ditches into 
that upper part, it could very easily and inexpen- 
sively be converted into irrigated ground? 

A. You mean the extreme upper part there? 

Q. Well, you check me and correct me if I am 
wrong on this, but as I understood your testimony, 
it was that it would be very little additional trou- 
ble and there would be very little expense involved 
in putting the water on that purple part, or the 
orange part? 

A. That’s right, either by lifting the water or 
placing a higher ditch from the source. 

Q. And for that reason you gave it approxi- 
mately the same value as you did that irrigated or 
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red ground? A. Yes, $25.00 less. 
, Q. And it would take very little additional effort, 
as you see it, to irrigate that ground up there? 

A. Very little can be a far-reaching statement, 
but in the manner of putting water around today it 
would not be a great expense. 

Q. And it would increase the production of 
that ground considerably if it were irrigated, 
wouldn’t it? 

A. On some crops it would increase the produc- 
tion, on other crops it would not. 

Q. In other words, it is your opinion that there 
would be [861] an increase in the net profit to put 
water on that ground, which you understand is 
available? 

A. Yes, I think it would increase the value, it 
would increase the production in some crops. 

Q. But still that ground isn’t being irrigated, is 
that correct ? A. No, sit, it is not. 

Q. Apparently Mr. Ruud didn’t see fit to go 
ahead and pick up that additional profit that he 
could by putting in those ditches and so forth up 
there? A. Prior to the time 

Q. Mr. Cook, you haven’t answered my ques- 
tion—is Mr. Ruud irrigating that ground? 

A. No, sir. 

Q. Now, go ahead if you have some additional 
answer. 

A. My reason for placing my opinion as I did on 
the land is the difference that many lands are being 
put to today over what they were prior to 1950, the 
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manner of farming today is much different than it 
was then. 

Q. Then is it your belief that Mr. Ruud isn’t 
putting his ground to the greatest possible use and 
the highest use? A. No, I don’t think so. 

Q@. In other words, if you were operating that, 
you would operate it differently than Mr. Ruud? 

A. Yes, I would. [862] 

Q. How much experience in operating farms 
have you had? 

A. I was raised on a farm until I was nineteen 
years old and I presently own two farms. 

Q. Are you operating them? 

A. No, I rent them. 

Q. And when you were a kid your activities, I 
imagine, consisted of doing what your dad told you 
to, is that correct? A. Yes, that is about it. 

Q. Probably similar to my activity? 

A. Yes, probably. 

Q. And you don’t learn a whole lot about farm- 
ing under those circumstances, do vou? 

A. Well, vou learn quite a little bit I think. 

Q. You probably would go to school in the win- 
tertime and in the summer you would go out there 
and grab the business end of a pitchfork and put the 
hay where your father told you to, is that about it? 

A. That’s true, yes 

Q. ———But you don’t have any actual experience 
in operating a farm and trying to make a profit out 
of it when you are a kid, or when we were? 

A. No, I would say not. 
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Q. Then, as a practical matter, you haven't had 
a whole lot of experience in operating farms? [363] 

A. I would say no, actual participation. 

Q. But still you believe that Mr. Ruud, being a 
man who has been in the ranching and farming busi- 
ness all of his life, isn’t getting the greatest amount 
out of his farm that he could? 

A. That is my opinion. May I explain that? 

Q. Yes, go ahead. 

A. J base my opinion on a number of ranches 
and farms which I have sold for people, and I ob- 
served the operation when younger blood comes into 
the operation of the ranch, I observed the difference. 

Q. And you don’t consider then that Mr. Ruud is 
operating his ranch as efficiently as he could, and has 
not during the time that you observed it? 

A. Not during the time that I observed it. 

Q. You were out there on two different occasions, 
is that correct? 

A. For actual inspection purposes, yes. 

Q. You were out there on August the 23rd, was 
it? A. Yes, August 23rd. 

Q. And then again on October 25th? 

A. Yes. 

mr Purey: Thats all. 


Redirect Examination 
By Mr. Holden: 


Q. Mr. Cook, I believe you stated that you own 
two ranches? [364] A. Farms, ves. 
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Q. And do you maintain an interest in directing 
the operation of those farms? A. Yes, Wide 

Q. And do you go out and visit the farms? 

AGRRY es: 

Q. And you are familiar with the farming op- 
erations there ? A. Yes. 

Q. And you participate in trying to handle it in 
the most productive manner you ean? 

A. Yes, that’s right. 

Q. Will you state what valuation you have placed 
on the 90 acres shown at the extreme northern por- 


tion of the map? A. $165.00 an acre. 
Q. And what valuation did you place on the por- 
tion in red? A. $275.00 an acre. 


Q. And now, did you determine the operation of 
the irrigation set-up on this ranch with reference to 
the availability of stored water ? 

A. Yes, I did. 

Q. With whom did you check? 

A. I checked with the records in the office of 
Lynn Crandall. 

Q. Did vou check with any of the water users 
out of Indian Creek? 

A. Yes, regarding the use of the water. 

Q. And you took that information into consider- 
ation in [865] arriving at your opinion ? 

A. Qh, yes. 

Q. Now, with reference to the bottom pasture 
land, I believe you mentioned that as containing 100 
aeres. Do vou know whether all of that area can be 
erazed ? A. Yes. 
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Q. With reference to the ten or fifteen acres, [ 
believe you testified to on cross-examination, what 
did you mean with reference to the certain ten or 
fifteen acres down there? 

A. The ten or fifteen acres which I spoke of rep- 
resents the sloping land from the two elevations; be- 
tween the two, there is a lot of grass on that due to 
the seepage from above. That area is far from waste- 
land, it could not be termed as wasteland. 

Q. You were not referring to any of the bottom 
land ? ma. INO) sim 

Mr. Holden: That’s all. 

Mr. Furey: That’s all. 


A. W. NAEGLE 
called as a witness by the defendants, after being 
first duly sworn, testifies as follows: 


Direct Examination 
By Mr. Holden: 


Will you state vour name, please? [866] 

A. W. Naegle. 

Where do you live? A. Ueon, Idaho. 
Are you married? a VCS, site 


How long have you been in Ucon? 

A little over three years. 

Prior to that time where did you live? 
Idaho Falls. 

And how long have you lived in Idaho Falls? 
A. Since 1940. 

@. What is vour bu. cers” 


OPoreooe re 
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A. Jama real estate broker. 

Q. Do you have any other business? 

A. J have my own farm. I have no other busi- 
ness. 

Q. And do you actively supervise the operation 
of your farm? 

A. Ihave it rented now, but I take a great deal 
of interest in it and I collaborate with the renter on 
the amount of acreage of each crop and so on, that 
is a part of our lease, that I have that privilege. 


Q. And that is your practice? A. Yes. 
Q. How long have you been in the real estate 
business ? A. Four years. 


Q. Prior to that time, what was your business ? 

A. Farm machinery business. [367] 

Q. With what concern? 

A. With the Westmont Tractor and Equipment 
Company. 

Q. What was the nature of your duties with that 
company ? 

A. From 1940 until 1945 I was the manager. 
From 1945 until 1951 I was Sales Manager of a 
larger concern. The name was changed to the Pioneer 
Machinery Company, and it was enlarged to cover 
the territory from the Utah line to the Montana line. 

Q. Did you have any business dealings with 
farmers when you were in this machinery business? 

A. Yes, I would say that 85% of our business 
was with farmers and concerning farm machinery. 

Q. Did you have occasion to go out on the farms 
to sell? A. Yes. 
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Q. Did you have occasion to check farm opera- 
tions, and also valuations in connection with this im- 
plement business ? 

A. Yes; one of the first things we did in the im- 
plement business was to survey the larger farms in 
the area, anything over 200 acres was placed on our 
mailing list and we made a survey of that farm and 
of the crops produced to see if they would be 
prospects for our particular type of machinery. 
Also, in the sale of more expensive machinery we 
would take a financial statement from the farmers 
and part of those statements were the crop acreages 
and the estimated yields per acre. 

Q. Now, directing your attention again to the 
real estate [868] business, where have you been en- 
gaged in that business ? 

A. Headquarters at Idaho Falls. 

Q. During these past years? A, Yes. 

Q. In what area did you operate or do vou op- 
erate primarily? 

A. Largely in Bonneville County with some op- 
erations, some dealings in Bingham County and 
Jefferson County, out in the Mud Lake area, Swan 
Valley area, and Teton Basm. 

Q. Are you familiar with land values in Bonne- 
ville County? A. Yes. 

Q. Have you ever had occasion to check the land 
values and sales of land in the Swan Valley area? 

A. Mes: 

Q. And also in the Grand Valley area? 
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A. Yes. 

Q. Inthe Alpine area? A. Yes, sir. 

Q. Have you discussed land valuations with 
farmers in those areas? A. Yes, I have. 

Q. Are you familiar with land values in those 
areas? A. Yes, sir, I am. 


Q. Have you ever had any appraisal experience 
concerning land in that area? 

A. Yes, [ have. My work in that particular busi- 
ness is [369] largely in the farm end of the business. 
I have a partner who specializes more in city prop- 
erty and I specialize in the farm end of the business. 
As to appraisals, I have appraised farms for insur- 
ance companies, for estates. I have been a member 
of the Idaho Falls Multiple Listing Board for a 
number of years, and a member of the appraisal 
committee, whose duty it is to appraise all of the 
property where there are requests for appraisals 
from the Idaho Falls Real Estate Board. 

Q. Now, have you had oceasion to check the pro- 
ductivity of land in Grand Valley and in Alpine? 

A. Yes, sir. 

Q. Are you familiar with the productivity of 
land in those areas? A. Yes, I am. 

Q. Will you state to the jury whether or not you 
hold any office, or have held any offices in Idaho 
Falls, in connection with real estate operations or 
with real estate organizations or with other organi- 
zations ? 

A. Yes, I am currently the president of the 
Idaho Falls Real Estate Board, and the year pre- 
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ceding this I was the vice-president of that Real 
Estate Board. 

Q. Do you hold any publie office at this time? 

A. Yes, I am the State Senator from Bonneville 
County at the present time. [370] 

Q. How long have you served in that office? 

A. Iam serving my second term, my second two 
years, I am elected for a two year term. 

Q. Did you make an appraisal of the Bert Ruud 
home ranch and of the Alpine ranch and a small 
two-acre tract, the properties involved in this suit? 
Nes, sir. 

At whose request did you do that? 

At your request. 

Have you any interest in those properties ? 
NGM SIT: 

Are you related to any of the parties in this 
suit? A. No, sir. 

Q. Will you state to this jury when you first 
went on these lands to make your appraisals? 

A. Yes, sir, August the 3lst was the first day 
that I went on the land and subsequently 
you like the subsequent dates ? 

Q. Yes. 

A. Subsequently I went back on October the 5th 
and October the 25th, all three times in 1955. 

Q. And will you state to the jury whether or not 
you are familiar with land in that area, that is, in 
the area of these Ruud properties, and were you 
familiar with that area prior to the dates that you 
went on the properties for the purpose of making 
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your appraisal? [371] Am Yes, sir. 

Q. And over how long a period of time? 

A. Over a period of fifteen years. 

Q. Now, will you state to the jury, Mr. Naegle, 
just what you did when you went onto the proper- 
ties, the Ruud properties, to make this appraisal? 

A. Yes, sir, on August 31st, I went on the Ruud 
properties to make the appraisal. I took a shovel 
with me and I walked over practically all of the 
property on the home ranch, I criss-crossed and I 
took soil samples as well as I could for depth texture 
with a shovel. I am not an analyst or a scientist, but 
I picked up the soil, I dug into it and I noticed the 
moisture content, the humus, the type of soil that it 
was, whether or not it had gravel content, or 
whether it was loam soil. I walked practically all 
over the home ranch, and subsequently over the Al- 
pine ranch with much the same procedure. I fol- 
lowed the irrigation ditches, I checked the springs 
and observed the water supply, the size of the 
ditches, their location. I inspected the buildings in- 
side and out, and observed the construction of them. 
I observed the fences, the corrals, the loading chutes 
and the unloading chutes. 

Q. Did you make any observation with respect to 
the location of these properties? [372] 

A. Yes, the properties are very well located on an 
all year ‘round travel main oiled highway. The 
properties are conveniently adjacent to stoeckvards 
at Idaho Falls and are located between the towns of 
the Star Valley, Afton, Etna. Thayne and those 
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other Star Valley towns, and Ririe and Idaho Falls. 
It is rather a convenient location from a standpoint 
of highways. 

Q. Were you able to determine the boundary 
lines of these properties ? 

A. I think pretty accurately. My. Ruud accom- 
panied me the first day on the property and we went 
to all of the corners and sighted along all of the 
fence lines and observed the adjoining neighbor’s 
property, where his property left off and the neigh- 
bor’s started, and I would say that I was fairly able 
to locate the boundary lines. 

Q. Did vou have a map with you of those areas? 

A. Yes, I did. 

Q. Mr. Naegle, as a result of your investigation 
and in going over these premises, do you have an 
opinion as to the highest and best use to which these 
Jands could be put, the home ranch, Tract Number 
41, on March 4, 1955? eee CS, SIT. 

Q. What is that opinion? 

A. ‘The use, in my opinion, the highest and best 
use of that [873] home ranch, approximately 671 
acres, would be for a diversified cropland, consisting 
of alfalfa hay, wheat, oats, barley and seed potatoes. 
Barley with a livestock operation or a dairy opera- 
tion in connection with the farming operation. 

Q. Do vou have an opinion as to the highest and 
best use to which Tract Number 77, the Alpine 
ranch, could be put on March 4, 1955? 

A, Wes sir 
- Q. And what is that opinion? 
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A. My opinion is that the majority of that land 
is best suited for hay and grain. That is not irri- 
gated ground. However, they produce crops each 
year on that ground. To diversify it between hay 
and grain in conjunction with the home ranch, to 
furnish some of the supplemental hay and grain 
products for the home ranch, would be the best use, 
with the exception of a small area designated for a 
townsite. 

Q. Do you have an opinion as to the highest and 
best use of that two-acre tract, that is Tract 34? 

A. Yes, that use would be the same as the area 
in purple surrounding it, hay, grain, alfalfa, non- 
irrigated crops. 

Q. Now, Mr. Naegle, by reason of your experi- 
ence and your dealings with real estate and your in- 
vestigation, study and analysis of the Bert Ruud 
home ranch, Tract Number 41, [874] and bearing in 
mind that by fair market value I mean the price in 
money, or in money’s worth, that a willing seller, 
willing but not obliged to sell, would accept, and 
what a willing buyer, one not obliged to buy, would 
pay for the Bert Ruud home ranch, and taking into 
consideration the highest and best use to which that 
property could be put, do you have an opinion as to 
the fair market value of the home ranch, Tract 
Number 41, and the entire Ruud ownership therein, 
on March 4, 1955? A. Yes, sir. 

Q. And what is that opinion? 

A. $202,734.00. 

Q. Mr. Naegle, keeping in mind the same defini- 
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tion as to fair market value, do you have an opinion 
as to the fair market value of the Alpine ranch, tak- 
ing into consideration its highest and best use, on 
March 4, 1955? A. Yes, sir. 

Q. And what is that opinion? 

A. $49,419.00. 

Q. Do you have an opinion as to the fair market 
value, bearmg in mind the same definition, of the 
two-acre tract ? A. Yes. 

Q. And what is that opinion? A. $350.00. 

Q. Do you have an opinion as to the fair market 
value, taking [8375] into consideration the same defi- 
nition and the same factors that you did on giving 
the valuation of the various tracts, do you have an 
opinion as to the entire Ruud ownership of all of 
the three tracts of land? A. Yes, str 

Q. And what is that opinion? 

A. $252,503.00. 

Q. Now, Mr. Naegle, will you tell the jury just 
what factors you took into consideration, just how 
you arrived at these figures of fair market value on 
these properties ? 

A. Yes, sir, I took into consideration, primarily 
the quality of the land, the availability of irrigation 
water for the land. I think that would be nny first 
consideration to establish values and, of course, the 
crops that it would raise. Secondly, I took into con- 
sideration the amount of rainfall in that area. Then 
T took into consideration the location and the size of 
the ranch, and it’s my opinion that the larger sized 
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ranches are becoming more valuable as economic 
units than the smaller sized ranch, and with the 
acreage of these two ranches that are located about 
five miles apart, makes it possible to farm a much 
larger area with a smaller amount of machinery 
than if you had this area broken up in smaller 
tracts, better than if you had it broken up into a 
good [376] many 80 or 100-acre tracts. Then, in ad- 
dition, I took into consideration the protection of 
this Grand Valley as it is called. The home ranch 1s 
between two ranges of mountains or hills and it is 
rather well protected from wind or severe storms. It 
has the Snake River bordering it, which makes the 
river current available which makes it less suscepti- 
ble to frost than if it didn’t have the river current. 
T took into consideration the convenience of access 
to the ranch, the facilities that are there, such as the 
Lower Valley Power and Light Company in fur- 
nishing electricity, and the daily bus service, truck- 
ing facilities, the proximity of schools and churches 
and milk routes and school bus routes and things of 
that kind. 

Q. Now, Mr. Naegle, with reference to the Al- 
pine Ranch, did you test or examine the soil on that 
ranch ? A. Yes, sir. 

Q. Will you state to the jury with reference to 
the dates, if you can, just what you found with 
reference to the moisture content of the soil on that 
ranch? 

A. I was first on the ranch at Alpine on August 
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31st, and I believe I am correct, it is my opinion at 
least, that we had no rainfall for some time prior 
thereto. I was able at that time just by scuffing my 
foot, to go down to moisture at most any place on 
the Alpine ranch, even [877] though it is more 
gravelly, and in my opinion it is not as good a land, 
acre per acre, as the home ranch, but it seemed to 
have sufficient moisture in one of the months that 
we consider fairly dry in that area. 

Q. Will you tell the jury, Mr. Naegle, just what 
vou observed with reference to the lay of the ranch, 
the Alpine ranch, how does that lay? 

A. The Alpine ranch lays very well, it is up on a 
little bench overlooking the river, with the exception 
of 12.2 acres that is down nearly on the river level; 
the rest of it is up on a bench, a hitle bench. It is z 
gradual slope, it is not flat land, there is a gradual 
slope but there are no steep hills or gullies, so that 
it would be fairly easy to farm with bigger inple- 
ments. In the case of grain crops you could use big 
tractors, big implements, because it is fairly flat or a 
little sloping, it is just shghtly sloping land. 

@. What did you observe with reference to the 
lay of the land on the home ranch? 

A. he home ranch is very similar. There are 
gradual slopes that make for good irrigation prac- 
tices. They have engineered their ditches to follow 
the highest elevation and in many of these places 
they can irrigate two or three ways from one ditch. 
They can do that by following the higher elevations 
along the land. [878] 
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Q. There is a little area toward the upper end of 
the land designated as purple that has apparently 
not been irrigated. All of the orange colored land 
has not been—that is, the land designated in orange 
on the map has not been irrigated, that is, it does 
not appear to have been irrigated recently. How- 
ever, it lays well enough so that it could have been 
irrigated. Property that lies alongside of it to the 
east, bordering it, is about the same contour as some 
of that land in red and some of it in orange, that is 
being irrigated, so that the general slope of the land 
is such that it certainly could be irrigated. 

Q. Did you make any classifications of the soil 
on the home ranch? A. Yes, sir. 

Q. Will you point out the various classifications, 
and then when you return to the stand I will ask 
you some questions concerning it. 

Q. The first classification is the land in red. This 
little area in here bordering the property adjacent 
on the east, about 25 acres of land, and this land all 
in red, I classified as number one land. I classified 
that the number one irrigated land on the place. The 
land in purple is land that is every bit as good; it is 
marvelous soil, very little gravel, and capable of pro- 
ducing good crops, with a second crop of alfalfa 
being harvested on land adjacent to it, not irrigated. 
T classified that with a lower classification, [379] a 
little lower, because 1t wasn’t being irrigated, but as 
far as the texture of the land is concerned it was 
equally as good as anv of that in red. 
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Q. Did you check to see if there was a water 
right for the land in purple? 

A. Yes, there is a water right for the over-all 
land. 

Q. Now, just go ahead with the soil classifica- 
tion. 

A. The next classification I made was this elassi- 
fication shown here in orange. That is also land that 
is capable of being irrigated or is presently irri- 
gated. This is not quite as good as the number one 
land but nearly so. Some of it would be hard to 
distinguish from the number one land. That land 
would have very similar characteristics. However, 
there is a little more gravel on this land and it 
doesn’t he quite as well because, in some eases, it is 
in pieces that would be more difficult to farm be- 
cause of the sharp angles and I classified that at a 
little lower classification than the number one land. 
The next classification would be that shown in blue, 
the bottom pasture land, which is very good land; 
the lay of the land is in a fairly long, narrow strip, 
and it is adjacent to the river and at a different ele- 
vation. In my opinion it is being used very nearly to 
its highest use now. Some of it could be cropped, 
some of it has been cropped in the past. It would 
raise crops, probably [880] 40 or 50 acres of this 
Jand in this area would be just as good as this land 
Gndicating), if it were cropped, but with an over-all 
picture of the land I elassified it as pasture land, 
the use that it is now being put to. It has a series of 
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springs, lakes, and ample water. It has protection 

fvom the trees along the river bank 
oF 

that ? 

A. Yes, the river bank is right along here (indi- 
eating). This is the Snake River course right here 
along the property. I classified that in a separate 
classification. Then the little area in brown down 
here (indicating), some of which was in wheat this 
year for the first time, having been broken out of 
sagebrush, some of it is a little bit more gravelly 
than some of the other and I classified about 38 
acres, this part here, and this, there is about 10 acres 
in here along the roadway as you come into the 
homestead. This has a little lower classification than 
the land which is shown in orange. Then I classed 
the 2.5 acres in yellow as hillside and the 1.4 as hill- 
side there (indicating). That I classified as grazing 
land because it is not available for cultivation; it is 
hillside ground and I thought that its highest and 
best use would be for grazing, for that small area. 
There is a little area in here, about five acres, with a 
half acre here and six-tenths of an acre [881] here, 
and one and two-tenths acres here that is rocky and 
not too well situated for tillage. I classified that 
separately, and I put a classification of grazing on 
that as its highest and best use. 

Q. Now, Mr. Naegle, did you place any valuation 
on these various soil classifications that you have 
just testified to? A. Yes. 

Q. Will you state to the jury the acreage in the 


Where is the river bank, can you indicate 
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various classifications and what, if any, valuation 
vou gave the various classifications ? 

A. Yes, on the red, on the home ranch, the num- 
ber one land, the irrigated land, I classified that and 
valued it. There were 295 acres and I valued it at 
$280 per acre. On the orange, the second classifica- 
tion, nearly as good as the red but not quite, still 
irrigated ground, I valued 120.8 acres at $250 per 
acre. On blue designated land, the bottom pasture 
land, approximately 100 acres, I valued at $200 an 
acre. On the purple at the extreme north of the map, 
the upper portion of the map, 90 acres, I valued it 
at $175 per acre. On the brown, the part down near 
the bottom of the map, the little 10 acres up here 
near where the road goes into the farm, 38.8 acres, 
I valued at $175 per acre. That is irrigated ground, 
not quite as good a ground as the [382] purple, and 
yet the fact that it has water for it would make it 
produce very nearly as well. On the yellow portion, 
the little portion of hillside ground at the extreme 
top, and near the extreme bottom, 3.9 acres total, I 
classified as grazing ground at $20 an acre. The 
green area, which has some rock on it, rock out- 
cropping, and some of it is not now farmed. They 
are farming around it, the 8.3 acres I valued that at 
$20 an acre and it is classified as grazing ground. 
The difference, 16.5 acres of roadway, which has al- 
ready been taken for the roadway, but which would 
come out of the ranch and which I understand enters 
into this case inasmuch that if the roadway was ever 
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changed it would revert to the owner. I placed no 
money value on that roadway or on that area. 

Q. Now, Mr. Naegle, will you state to the jury 
what you observed with reference to the improve- 
ments on this property ? 

A. Yes. I noticed a very up-to-date modern ranch 
home, very well constructed. It 1s quite a pictur- 
esque and very commodious ranch home with a large 
living room, with a beautiful stone fireplace. It looks 
like it was built out of the smoothest stone that a 
person could gather down on the Snake River. They 
are all very round and very smooth stones of uni- 
form size. The stone fireplace goes clear up to the 
ceiling in the living room. There [883] is a large 
dining room, a kitchen, and utility room, two bed- 
rooms, bath, full basement with modern furnace, and 
an upstairs that is floored but not finished, with 
plenty of additional room for two bedrooms up- 
stairs. It is all very well insulated, of rustie con- 
struction with varnish or shellacked interior logs, 
and the outside is covered with asphalt type shingles 
covered over the logs on the outside. It has a metal 
roof. The attic floor above the ceiling is all well in- 
sulated. The garage is a two-car garage 

Q. What valuation did you place on the 
home ? A. $18,000.00. 

Q. Now, go ahead, Mr. Naegle? 

A. The garage is a two-car garage, matching con- 
struction with the house; there is a tenant house and 
a hospital barn down in the lower part of the 
jase —— 
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QO: What special valuation, if any, did you 
place on the hospital barn? 

A. On the hospital barn I placed a valuation of 
$2,500. 

Q. What type of construction is that? 

A. That is double plank construction, double 
floor and double sides. It is very, very well con- 
structed, and partitioned off with individual stalls 
inside. 

Q. And what valuation, if any, did you place on 
the tenant house? 

A. On the tenant house | placed $2,500.00. [384] 

Q. What other improvements were there ? 

A. The stallion barn I valued at $1,000. There 
was a very large barn on the banks of the ground 
that slopes down to the pasture, which can be ap- 
proached from either elevation. It is open at both 
ends and the loft or part above can be approached 
from another elevation and that can be used for 
storage of hay or machinery. I observed that it had a 
cement foundation, and at one time has been used as 
a dairy barn. This lower pasture used as a dairy and 
there is a cement milkhouse—— 

©: What valuation, if any, did vou place on 
the big barn? 

A. On the big barn I placed a valuation of 
$2,500.00. It is an older barn, but it is all metal 
covered on the north side. 

Q. With reference to the granary? 

A. ‘There is a very well built two by four -gran- 
ary, that is, two by fours laid one on top of another. 
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Q. How do you mean with reference to one laid 
on top of the other? 

A. Well, there is one two by four laid on top of 
another. All of the sides are built that way, the sides 
of that granary are built out of two-by-four con- 
struction so that the full thickness of the two-by- 
four is the thickness of the wall. It is a very well 
built granary and has machine sheds on each side, 
lean-tos attached to the granary, and [385] I placed 
a value on that granary of $3,500.00. 

Q. Was that for the entire building? 

A. That is correct, including the lean-to machine 
sheds. There is a shop building, a blacksmith shop, 
that is an older building and not in too good a state 
of repair, but it is an adequate building to be used. 
It is much older, and I placed a value on that of 
$200. There is a chicken coop on which I placed a 
value of $100. 

Q. What type of building is that? 

A. That is a frame building. There is a brooder 
house, the same type of construction, on which I 
placed a value of $100.00. 

Q. Did you take into consideration the domestic 
water supply? 

A. Yes, I did. The domestic water supply is valu- 
able to the property. It is piped down from the 
mountain springs, I believe about three and a half 
or four miles up the mountain, bringing a very fine 
quality of mountain water down to the house and 
the buildings, and it 1s even piped down to the lower 
pasture so that it can be piped and is piped to the 
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hospital barn and other buildings as they have them 
down there. They have a complete network of water 
system with water piped into the corrals and the 
tenant house and the big barn and [886] other 
buildings. 

Q. Is it a gravity flow system? 

A. Yes, it is. 

Q. What did you observe with reference to the 
pressure ? 

A. Well, at the time I was there on one of my 
trips, they had two hoses going outside of the house 
on some of the lawn, and there seemed to be a very 
complete pressure for the two lines going at the 
same time. That is about the only way I had to check 
the pressure. I think it was adequate. I think from 
the contour of the ground, in fact, J am sure, that 
coming from the higher elevation above, the pressure 
would be adequate. 

Q. Did you observe any springs on the home 
ranch ? Az Yes, Sit. 

©. Will you tell the jury just what you observed 
eoncerning the springs? 

A. There is a whole series of springs on that sec- 
tion niarked 13 in that lower blue there, in the pas- 
ture land down there between the river there, that 
whole section. There is a series of eight or ten 
springs. Yes, I would say eight or ten springs with 
a very nice flow of water coming out of those 
springs. Some of them toward the very lower end of 
the pasture have been diverted into a man-made 
reservoir or pond, where the waters are stored, and 
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it makes a very nice duck pond or fishing pond. It 
could be [887] used for irrigation purposes if water 
was ever short, but there is enough run-off from 
those streams to keep that whole bottom pasture 
very well irrigated. 

Q. With reference to the valuation and the classi- 
fication of the land, did you discuss this with any 
other parties? 

A. Yes, I did. The first time I went on the prop- 
erty, which was on August 31st, I went in company 
with two other appraisers. We took the map and 
more or less discussed the land, and finally came to 
pretty much of an agreement on the division of the 
land as far as number one, number two, number 
three, and so on, was concerned. 

Q. And was that discussed with Mr. Christensen? 

A. Yes, it was. 

Q. Mr. Christensen, the engmeer ? 

A. Yes, sir. 

Q. Now, with reference to the Alpine ranch, Mr. 
Naegle, eet to the jury, what, if any classifications 
you have of the soil on that ranch. 

A. There is a difference in the soil, of course; 
some of it is better than others on the Alpine ranch, 
but after looking it over pretty carefully I didn’t 
think that there would be any good purpose served 
by breaking it down into too many classifications. 
The land toward the upper portion—— 

Q. ——What do you mean by the upper portion, 
this area that [388] I am pointing to? 

A. Yes, that area there, about 80 acres up in that 
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section, is probably better land than the 80 immedi- 
ately south of it, but I classified all of that land in 
the red area into one classification and put an aver- 
age price on it for the whole area. 

Q. And how many acres were there in that classi- 
fication ? A, 31217. 

Q. And what, if any, valuation did you place on 
that? 

A. I placed a one hundred dollar per acre value 
Gnethat. By that 1 mean 312.17 eres. 

Q. And what, if any, other classifications were 
there? 

A. The only other classification is the little area 
called the bluff, the little ridge area between the two 
elevations. 

Q. And what color is that? 

A. That is in brown, I believe, as near as I can 
tell. That area has a few outcroppings where there is 
a little heavy gravel, and I classified that total of 
10.2 acres as grazing ground and I gave it a nominal 
value of $10 per acre. The other classification, the 
third is townsite, and that I classified 6.5 acres, and 
I classified it as townsite with a possible growth for 
future townsite land, and suitable for future growth 
and development and six and a half acres of that I 
valued at $1,000 per acre [889] for a total of 
$6,500.00. That was for the townsite area in yellow. 

Q. And what factors did you take into considera- 
tion in reference to the townsite area, just tell us. 

A. Well, I took into consideration the property 
being located right on the junction of two main 
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traveled highways, U. S. Highway Number 89 and 
Number 26. The highway running right along the 
state line, with Wyoming on one side and Idaho on 
the other. The fact that Wyoming has a sales tax 
and Idaho does not, makes it advantageous for some 
Wyoming people to trade in Idaho if they can save 
the sales tax by going across the street. It lends it- 
self to encouraging merchants. The tourist traffic in 
this area is becoming terrific. We, mn Idaho Falls— 
IL have been a member of the Idaho Falls Chamber 
of Commerce for a number of years, and we have 
been very much disturbed about the terrific highway 
travel that goes up through from Salt Lake, through 
Logan Canyon and Star Valley and on up through 
Jackson to the Yellowstone Park area rather than 
coming up our way through Idaho Falls. I am not 
familiar with the statistics. We have made traffic 
counts up there in the summer, and know that the 
traffic is terrific, and with this area designated as a 
townsite, with that amount of traffic, there is all 
kinds of possibilities for growth and development of 
a townsite. I also took into [390] consideration the 
fact that some of the property in this area has been 
sold for business purposes, and from the amount 
that they have received for building sites in the area 
I felt that $1,000 per acre would be a reasonable 
amount for 6.5 acres as a townsite. 

Q. Where does this 6.5 acres lay with reference 
to the highways? 

A. It is right on the highway. The two highways 
join right in front of this 6.5 acres. They come to- 


United States of America gol 


(Testimony of A. W. Naegle.) 
gether, the junction of the highways is right in front 
of this townsite area designated in yellow. 

Q. Did you observe any improvements on the Al- 
pine property ? A. Yes, sir. 

Q. Will you state what improvements you ob- 
served, if any? 

A. The improvements on the Ruud property con- 
sisted of a small hotel building, seven rooms with 
two sets of bathrooms. It is butane heated with run- 
ning water. It is modern, and that I valued at 
$8,000.00. The other is a cafe building, currently 
being used as a cafe, and in times past I believe it 
has been used as a grocery store, and may still have 
some use as more than a cafe. It has a kitchen join- 
ing the main part of the cafe, and has a storage 
room behind that. It has running water from a well 
on the Ruud property, and I valued that at $2,- 
500.00. There is a little granary or storage shed on 
the property. [891] It is old and not of too much 
value. I valued that at $100. I valued the well and 
the pressure system at $1,000.00. I understand that 
in addition to serving the buildings on Mr. Ruud’s 
property, some of the neighbors across the street 
also get their water from that well and pressure 
system. I think it is the only well right there. 

Mr. Holden: I believe that’s all, and you may 
examine, Mr. Furey. 

The Court: We will take a recess at this time for 
fifteen minutes. 


aoe Bert Ruud, et uxz., vs. 
(Testimony of A. W. Naegle.) 


November 14, 1955—3:15 o’Clock P.M. 


Cross-Examination 
By Mr. Furey: 


Q. Mr. Naegle, did I understand you to say that 
as far as you could see, none of the purple ground 
or orange east of the highway on Tract 44, had been 
irrigated recently ? 

A. No. If I gave that impression it was the 
wrong impression. That is true as to the purple, but 
as to the orange, some of it has been irrigated. There 
is a roadway which runs across the highway, and 
some of the orange down toward the point of that 
red, has been irrigated recently. 

Q. Just about how much of it? 

A. Well, I did kind of follow the ditch lines, but 
I didn’t [892] make any estimate as to how much, 
because I saw that the property right adjacent to it 
had been irrigated for the full length of it, and it 
looked to me like a road on the east side of that 
fence, in fact, I think Mr. Ruud has a ditch that 
runs up into that property next to him. I may be 
wrong on that, it may be on his ‘own property, but I 
think his ditch parallels the neighbor’s ditch that he 
hasn’t used recently, but it has been used to irrigate 
most of the orange area. I think it has all been irri- 
gated. 

Q. In the last year or two? 

A. No, I wouldn’t say in the last year or two. 

Q. In the last four or five years? 
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A. No, I would think not, but in the last ten 
years, yes. 

Q. You think about ten years ago it was wri- 
gated? 

A. I would say within the last ten years. I 
wouldn’t attempt to say exactly when. 

Q. But not recently? A. That is correct. 

Q. Am I correct in saying that it is your testi- 
mony that none of that indicated in purple, nor any 
of the orange, has been irrigated within the last four 
or five years? 

A. No; that would not be correct. Some of the 
orange down on this point has been irigated re- 
cently. 

Q. I misunderstood you. Will you step to the map 
and show [893] me which point you are talking 
about ? 

A. This portion has been irrigated recently. 

Q. How recently? 

A. I should say within the last two or three 


years. 
Q. Would you say it has been irrigated this past 
vear ? A. No, I don’t think so. 


Q. Would you say the year before this past year? 

A. J would say within three or four years. 

Q. And as I understood it, you based your valua- 
tion of value on the conclusion that there was water 
for the whole property except for some, I believe, 
down in the bottom ? 

A. here is a decreed water right for the whole 
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property, but I didn’t base my appraisal on irrigat- 
ing the upper 90 acres. 

Q. Maybe I misunderstood you, Mr. Naegle. I 
thought you testified to the effect that you valued 
that orange and purple ground there almost as high 
as the red ground, on the theory that there was 
water available for that, and that it could be irri- 
gated if Mr. Ruud wanted to do so? 

A. I didn’t intend to convey the idea that I 
wotld intend to irrigate the purple ground. There is 
water for it, but it produces very well without 
water, and my appraisal of that purple ground did 
not contemplate irrigation. 

Q. In other words, you think that ground will 
produce just [394] as much without irrigation as it 
would with irrigation? A. Nearly as much. 

Q. How nearly? 

A. Well, I think the additional labor that it 
would take to irrigate it would offset the additional 
production; I think it is Just as economic to farm 
it without water, with the rainfall they have there, 
as it would be it irrigate it. 

Q. And you were out there when? 

A. August the 31st. 

Q. Had the crops been harvested at that time? 

A. They were starting to harvest the crops at 
that time. 

Q. You could see the crops? A. Yes, sir. 

Q. Did you compare the crops in that purple 
area with the crops down here in the red area? 
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A. I think the purple area had all been harvested 
when I got there. 

Q. Then vou were not in a position to see 
whether there would have been less on the purple 
area than on the red area? 

A. I think you can tell pretty well by the stub- 
ble ground, by comparing the stubble ground of the 
two parts as to the production. I think probably 
the red would have produced a little more than the 
purple ground. [895] 

Q. Now, Mr. Naegle, is it your testimony that all 
of the orange area, during this past vear, could 
have been irrigated, is that correct ? 

moe Yes, Site 

Q. And is it your testimony that if it were irri- 
gated it would produce more than without irviga- 
tion? A. Yes, sir. 

Q. Would that be enough more to make it worth- 
while to put water on there? 

A. That would depend somewhat on the erop. 
In my judgment it would make it worth more, yes, 
sir. 

Q. In other words, as vou see it, Mr. Ruud was 
wasting some possible source of profit there ? 

A. { don’t think that Mr. Ruud produced the 
best crop that he could have produced. 

Q. And there was water there and he could have 


put it on if he wanted to? Ae Yess six. 
Q. And vou have examined the records with re- 
gard to his water right? A. Yes, sir. 


Q. And I think that it is agreed by everrone 
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that he has a decreed water right to about 720 
inches ? A. That is correct. 

Q. And I think it is understood by everyone that 
that water [396] right is usually cut off about the 
15th of July every year? 

A. I think that is a fair statement. 

Q. And, as I understand it, he has access to 
stored water that he can buy so long as there is 
water in Indian Creek? . A. That is right. 

Q. Did you examine the records to see whether 
Mr. Ruud had purchased any water within the past 
few years? A. Yes, sir. 

Q. Had he? 

A. No, sir; I think not since 1949. 

Q. The purchase price of that water is rather 
nominal, as I understand it? 

A. Very nominal. 

Q. And it is your opinion that you would have 
farmed that property differently than Mr. Ruud 
did? A. Yes, sir. 

Q. Now, what crops did he have that Tract 41 
in during this past year? 

Is Tract 41 the home ranch? 

The home ranch, yes. 

Practically all of it was in barley. 

And the same is true of the Alpine ranch? 
Yes, sir. [397] 

And, as I understand it, you would plant dif- 
ferent crops, you would have seed potatoes there? 

A. Yes, sir. 

Q. And you would have livestock on the place? 


OPoror 
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me Yes, Sir. 

Q. In other words, you think Mr. Ruud is mak- 
ing a mistake and wasting the ground to some ex- 
tent by farming it in the manner that he was farm- 
ing it the past few years? 

A. Iam reluctant to criticize Mr. Ruud, but my 
observation of other farms that we have handled 
leads me to think that, and, in fact, I am sure, that 
this farm could be put to a higher use than it has 
been for the last few vears. 

Q. You own a farm now? AtteeY ess sir. 

Q. How long have you owned that farm? 

A. For the past five years. 

Q. And prior to that, what farming experience 
had you had? 

A. I grew up on a farm. I worked in the sum- 
mertime in the Teton Basin on land similar to this 
where I helped raise seed potatoes. , 

Q. You grew up on a farm to what age? 

A. To about fifteen. 

Q. And then you left, I presume, and what did 
you do after that? 

A. After that time I went to school and worked 
on farms [398] in the summertime, and for three 
years I worked on farms in the Teton Basin at 
similar elevations to this farm where they raised 
similar crops, for the San Diego Fruit and Prod- 
uce Company, who raised among other things, 
seed potatoes. I had the job of helping raise those 
seed potatoes. 

Q. You were working for wages then? 
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A. Yes, sir. 

Q. And how long did you work for this farm 
machinery company ? A. For eleven years. 

Q. And prior to the time that you worked for 
them, what was your business ? 

A. I was in the oil business. 

Q. Where was that? 

A. Spokane, Washington. 

Q. How long were you in the oil business? 

A. About seven years. 

Q. And prior to that? 

A. I was in college and worked on farms in the 
summertime. 

Q. Now, in connection with your surveys of 
property while you were in the farm machinery 
business, I believe that you stated that you had 
occasion to learn values because you took financial 
statements from farmers when you were in that 
business ? A. Yes, sir. [899] 

Q. Those were their figures, that is, that was 
their own estimate of the values? 

A. That is correct. 

Q. I believe you said that you were on that prop- 
erty on August 31st? A. Yes, sir. 

Q. And on October the 5th? 

Ay Vhat’steortecy 


Q. And on October the 25th? A. Yes, sir. 
Q. And all of the crops, of course, were har- 
vested by October the 5th? A. Yes, sir. 


Q. And they were started on the harvesting, and 
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had harvested part of them when you were there 
on August the 31st? 

A. That is right. I would like to qualify that 
answer that IT made to the question just preceding. 
I think that they were all harvested on the 5th. I 
didn’t make particular note of it. 

Q. Oh, I didn’t mean to hold you down to that 
specific date, Mr. Naegle, but a substantial part 
were harvested at that time? i, Yes. sine 

Q. On the basis of your experience in observing 
farms while [400] you were selling farm machinery 
and you say that was your main purpose in going 
out to the farms during that time was to sell trac- 
tors and farm machinery, is that right? 

A. That is correct. 

@. And on the basis of that experience and the 
experience of your real estate business for the past 
four or five years, and those three visits, you con- 
cluded that if you were operating that farm you 
would change the method substantially from the 
way Mr. Ruud was operating it? A. Yes, sit 

Q. And there are about 985 acres of land alto- 
gether that your valuation runs to, your total valua- 
tion? 

A. That is approximately correct, plus the 16 
acres for the highway. 

Q. And you feel in your mind that last spring, 
on Mareh the 4th, I mean March 4th, 1955, that 985 
acres would have, and could have been bought and 
sold on the open market, that is, not taking into 
consideration any sentimental value or anything of 
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that nature, that property would have bought and 
sold for over a quarter of a million dollars? 

A. Yes, sir. 

Mr. Furey: That’s all. [401] 


Redirect Examination 
By Mr. Holden: 


Q. Mr. Naegle, are you and have you been fa- 
miliar with the lands in the Grand Valley? 

The Court: JI think he answered that, Mr. 
Holden. 

Q. Prior to the time of this appraisal? 

The Court: I believe he answered that also; said 
that he was. 

Mr. Holden: Very well. 


Recross-Examination 
By Mr. Furey: 


Q. Mr. Naegle, you stated that you were State 
Senator. Will you explain how your occupation, that 
is, in that position, how that helped you to appraise 
this farm land up there? 

A. i don’t think that had any value in connec- 
tion with the appraisal of this farm. 

Q. You don’t think that your occupying that 
position helped? A. No. 

Mr. Furey: That’s all. 

Mr. Holden: That’s all. 
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BERT RUUD 
called as a witness by the defendants, after being 
first duly sworn, testifies as follows: 


Direct Examination 
By Mr. Holden: 


Q. Will you state your name, please? [402] 
A. Bert Ruud. 

Q. What is your age? A. Sixty-seven. 
Q. Where do you live, Mr. Ruud? 

A. Grand Valley. 

Q. On what property? 

A. On the property in question, known as the 
Bert Ruud farm. 

Q. The home ranch? A. Yes, sir. 

Q. How many acres are in the home ranch? 

A. Approximately 671 acres. 

Q. Are you married? A. Yes, siv. 
Q. How long have you lived on the home ranch 2 
A. Just about thirty-nine years. 

Q. When did you acquire ownership of the home 
ranch ? Ae 19K. 

Q. When did vou acquire ownership of the Al- 
pine ranch ? 

A. Part of it in 1918. I leased the rest of it dur- 
ing all of the time that I have been there, but I got 
possession of part of it in 1930, I think it was. 

Q. And you have owned these properties since 
that time? A. Yes, sir. 

Q. With respect to the two-acre tract, that. is, 
Tract Number 34 of the northern portion of your 
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ranch, will you state [403] when you acquired that 
land? 

A. That land was just mentioned in a deed when 
it was transferred to me as a school lot. It was 
deeded to the school as long as the school was there 
and that 1s the way it read. 

@. Who has possession of that land? 

A. Well, since the school has left we have had 
possession. 

@. How long has that been ? 

A. J think about fifteen years. 

Q. How is that land operated? 

A. We just operated it along with the rest of 
the land. 

Q. Now, Mr. Ruud, who has paid the taxes on 
that land, on that tract, durmg that time? 

Mr. Furey: I have no argument with Mr. Ruud 
over that tract. I don’t want it suggested here that 
the plaintiff is contesting this matter with Mr. Ruud 
as to the ownership of this two-acre tract. 

The Court: That is the wav I understood it. You 
may go ahead. 

Mr. Holden: I just wanted to ask him that. ques- 
tion. 

The Comt: Very well, go ahead. 

A. As far as I know, I have. I don’t think it has 
ever been deducted from the area in question. 

Q. Now, Mr. Ruud, tell the jury just how the 
water is used [404] in the irrigation of the home 
ranch. Just tell the Jury what the practice is with 
reference to the irrigating of that ranch? 
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A. We have a large canal that takes out of In- 
dian Creek. We have access to as much water as we 
think we need and in years when we need a lot of 
water we fill our ditches up to capacity up until 
about the first of July and all of our lands are 
soaked up and we don't have much use for any 
water after that. 

Q. Do you know when the decreed water right is 
cut on the home ranch ? 

A. No; we never know when it’s cut. 

Q. Do you know how many inehes of decreed 
water you have? A. 720. 

Q. 720 inches? A. Yes. 

Q. Of what water? 

A. Out of Indian Creek. 

Q. Have you ever been notified when the decree 
is cut? A. No, sir. 

Q. After the middle of July, will you tell the 
jury what the practice is with reference to the use 
of water of Indian Creek? 

A. Some time after July that water may taper 
off a little bit at the head of our ditch, but that is 
very seldom. [405] If it does then we rotate the 
water with our neighbors. We may have a small 
area and they may have a small area that needs 
water, and we rotate it from one ditch to the other. 
Our ditehes out of Indian Creek are so that we can 
throw our ditch into their’s and their ditch into 
ours, and we use it that way if necessary. 

Q. Is there any water available to your land 
after your decree is cut? A. ese sia. 
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Q. Will vou state to the jury just what it is? 

A. It is the water that is running in Indian 
Creek and we just go up and use what we want, and 
at the end of the season the watermaster just bills 
us a nominal charge, and we just pay it. It 1s very 
nominal. We never know when it’s cut, we always 
use it and we have always had what we wanted, or 
what we needed. 

Q. And what has been that charge? 

A. The charge has averaged from about fifteen 
to twenty-five dollars per year. 

Q. For how many years has this practice con- 
tinued ? A. Oh, for the last 35 years. 

Q. How long has that continued with reference 
to the length of time you have been on the ranch? 

A. Ever since I have been on the ranch. 

Q. Now, Mr. Ruud, can you tell the jury, if you 
know, what [406] waters you have used during the 
month of August since you have been on that ranch, 
how many inches of water? 

A. Very little after the middle of July, after 
that in that country we irrigate but very little. Like 
I told you before, we may have a little spot of 
ground that has a small amount of gravel on, and 
we might take a small stream of gravel down there 
to irrigate with. There has been a year or two when 
this water got quite low and then Mr. Smith and 
Mr. Honen and myself would just get together and 
bunch this water together and rotate it, and use it 
for a day or two each. We would use it just to cover 
this area and then after that time we would just 
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turn the water to the river. The water keeps coming 
down the ditch but we don’t use it. I have a place 
on my farm to turn it to the river. If we have some 
livestock on the farm they have access to this water, 
it runs down the middle of the farm and it is a little 
easier for them to get to the ditch than it is to go to 
the river or the springs. 

Q. Just tell the jury what you know about the 
flow of water in Indian Creek during the month of 
August, that is, as to the amount of water? 

A. To my recollection, outside of about two 
years, we have had five or six or eight hundred and 
maybe a thousand inches of water there that we 
could get when we needed it. [407] 

Q. And you have used it during the times that 
you wanted it? Ae Yessir. 

Q. Now, Mx. Ruud, while we are on this question 
of water, will you tell the jury just what areas of 
the home ranch are irrigated, or have been irri- 
gated ? 

A. We have irrigated all of it except that part 
shown in purple that you have been explaining here 
with the different witnesses. We could have watered 
that, but it is very good land and so we never went 
to the trouble of taking a high ditch. We started 
once and had got the ditch high enough to water 
that, the water would go that far, but it is a wonder- 
ful piece of land and it don’t require much water. 
We grow good erops on it without water, and for 
the extra expense—there is quite a little raise on 
that piece of land down to the other, and then there 
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is a little swale in between and that fills up with 
water, and should we ever want to, we could just 
put a pump in that little swale and pump it up to 
the other. But even at that, it wouldn’t pay us. 

@. You are referring to the area in purple now, 
Mr. Ruud? AS Yes, sir. 

@. 90 acres there, I believe? A. Yes, sir. 

@. Now, what has been the practice during the 
past three or four or five years with reference to 
the irrigation of [408] the home ranch? 

A. The last three or four or five years I have 
leased that land out to different parties. I did that 
because of the labor shortage, and they have put it 
in, mostly to barley, and some of them have tried 
to irrigate and really it is a hindranee to irrigate 
that barley; it knocks it down and makes a second 
growth in it, and I have gone out there and I have 
told them that they should irrigate it and I have 
watched them, and after the irrigation it seems to 
be a hindrance and so I have agreed with them 
that maybe they shouldn’t water it, and the last 
five or six years, most of that land that is in ques- 
tion has been handled that way. 

Q. Now, what do you mean by the land in ques- 
tion ? 

A. The land in question where the ditches have 
been plowed out. 

Q. And what land is that? 

A. That’s the land down there in yellow. 

Q. Will you poimt it out on the map? 

A. Yes; this Jand here (indicating). When this 
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highway came in this was all in one field. When this 
highway came in it cut it in two, and after the high- 
way came we changed these ditches and we didn’t 
irrigate as extensively as we did before. Sinee these 
bovs have been irrigating this a let of the ditches 
are hard to find [409] except along the ridge here. 

Q. You say since they have been irrigating, what 
do you mean? A. Sinee I have leased it. 

Q. Now, will you state to the jury whether or 
not the area you have just designated has ever been 
irrigated ? 

A. Yes; that land has been irrigated a lot when 
Taran it: 

Q. Now, with respect to the rest of the ranch, 
will you tell the jury what the practice is in refer- 
ence to irrigation ? 

A. It is just the same way, none of this has been 
irrigated during the last two or three years. It can- 
not be irrigated with the kind of crops they are 
growing, it is a detriment to irrigate it. 

Q. What, with respect to any other areas on the 
ranch, the southern area, the bottom of the map? 

A. It has been about the same, we had another 
ditch here, but with making this new highway— 
the first ditch we had on the ranch came this way 
(indicating). 

Across what color? 

On the brown and down into this orange. 
And what location on the map is that 2 
The southern part of the map. 


> OPO 
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Q. And has that area in brown and organge on 
the southern part of the map ever been irrigated ? 

A. Yes, sir. [410] 

Q. Now, then, will vou state to the jury how you 
get the water onto your ranch? 

A. Indian Creek comes down here like this. I 
am tracing it down here; it comes down here and 
we have, up about three and a half miles, a canal, a 
large canal that comes down across here (indicat- 
ing). It makes a circle right along here and comes 
on my land right im here, and then we have a big 
divider right here that divides three ways, and we 
get water out of this ditch. There are times when 
we do irrigate and we use approximately 3,000 
inches, when we arrigate we use to capacity here for 
hay and pasture and stuff in the spring of the year. 
We might start there and fill our ditches and use 
two or three thousand inches of water. These are 
the main ditches here shown on the map. Then we 
had ditches running this way and this way and 
when we wanted to we would turn out this whole 
stream here (indicating). 

Q. What types of crops did you raise when you 
irrigated that area? 

A. We raised various types of hay and small 
grain, and we kept a lot of it im different kinds of 
grasses, there is a grass now that takes the place of 
alfalfa. 

Q. Now, just another minute, Mr. Ruud, while 
you are at the map there, how did you get the water 
by the bighway ? 
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A. When this highway was put in it rather in- 
convenienced the [411] amount of flow that we could 
get across here. They lowered this highway and this 
ditch is surveyed on a sort of high line clear through 
the whole ranch, down like this, and it carries an 
awful lot of water. In making this highway, after 
the engineers had finished it, they found that we 
couldn’t get all of the water in this canal through 
this and so they put in three culverts instead of the 
one; there is a culvert here and a culvert here, so 
we could pull it across and back to here (indieat- 
ing). 

Q. And what type of culverts are they? 

A. They are steel vulverts with conerete heads. 

Q. Now, how many culverts, if you know, do you 
have that cross under that Inghway? Just point 
them out on the map so the jury will know, just 
show them where you bring the water onto the ranch. 

A. There is a big culvert here; there was one 
here but we allowed the Highway Department to 
take that out; that was about four vears ago and we 
were not irrigating this too mnmuch and we allowed 
them to take it out, and they said if we wanted it 
back in they would put it back in at any time. They 
lowered this in here quite a bit so they would have 
to make a dike to put that water through, but we 
thought that would be about our last year, and so 
we allowed them to put that in. 

Q. But there was one in there before? [412] 

A. Yes; that is the first ditch on the ranch, when 
I purchased the land and, as [ understood, it came 
out of Indian Creek and dumped into the lake here. 
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Q. Now, will you locate on the map any other 
culverts ? 

A. There is a big culvert right here and when 
this big canal comes in we have a ditch that comes 
in down in this territory. Right in here is rather 
a high spot, and so in order to make the change in 
this highway we had to have a branch out in here, 
and there was a culvert here, and here is a culvert. 
There are three here. 

Q. Will you point out the farmstead to the mem- 
bers of the jury? I am not sure that that has been 
done. A. This is the farmstead here. 

Q. That is where the house is? 

A. Yes, sir. 

Q. Now, go ahead and locate the culverts again. 

A. There is another right here, and one right 
here that cuts off on the ditch; this main ditch goes 
clear through here, and when they cut this highway 
off, they had to borrow some land in here, and that 
is why this area in here is designated as brown; 
they borrowed a lot of the soil here to build up this 
fill and to make this new levee. And in going into 
my ranch they dug up a lot of rocks, and in going 
in there all of these rocks show. They were dug out 
of this soil and I allowed the contractor, Mr. [413] 
Burns, to pile them up along this ridge, which 
makes the place look bad, but it took the rocks out 
of that roadway, they were taken out of the road- 
way and they were too big to put in the fill. That is 
a culvert there and then there is another down here 
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and there was one down here. We had a diteh to 
cross into this corner—no, that is too far where I 
showed, it is down here (indicating). 

Q. Are there any ditches that you use that join 
into the neighbor’s on either side? 

A. Yes; Mr. Smith, my neighbor, has a big ditch 
—this is Mr. Smith’s land right here (indicating). 
We divide this water right in here and he takes 
water for his land down in this, and then he has a 
ditch that goes down here to water his land, and 
then it cuts back over and follows this ditch of mine 
right here. This ditch could be cut into mine and 
Mr. McKay has another ditch that follows that, and 
in years back these ditches were so that I could let 
Mr. Smith have all my water, or he could let me 
have all of his, and it was the same way with Mr. 
MeKay. In the fall of the year this territory down 
here might need a little more water than this dowh 
here, and we had the use of these ditches after they 
spoiled that ditch down there to irrigate this coun- 
try: 

©} Will you state to the jury, if you know, 
how many culverts there are passing under the 
highway that deliver water to your ranch? [414] 

A. If I remember right, it is eight. 

Q. Now, will you tell the jury how you operated 
this raneh during this period that you have been 
there, what type of operation is it? 

A. Well, we have operated the general farm, 
livestock, sometimes we had a lot of cattle and a lot 
of sheep and a lot of hogs. At one time we had 
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about 1,200 cattle, that was counting the calves and 
all. We had a forest permit for them and we had 
some of them in Grand Canyon and some in Gray’s 
River Canyon, and we raised the feed for them, and 
then during World War I we kept these cattle down 
considerable. We owed quite a lot of money, prices 
were high and we wanted to get out of debt so we 
eut our breeding herd down pretty low. From that 
time on we operated less cattle and got into the 
sheep business and we ran 1,500 sheep and not quite 
so many cows. At that time we had forest permits 
for all of these cattle and sheep and then when we 
eut down from the sheep we went into the dairy 
business and hog business. We have always oper- 
ated as a general farm, with livestock and we always 
fed our hogs and fattened them on the ranch and 
hauled them to market. We trailed our cattle from 
the ranch to Soda Springs, which would take us 
about a week or ten days on the trail 

Q. When was that? [415] 

A. That was along in the early twenties. 

Q. What has been the practice with reference to 
crops raised on the ranch? 

A. We planted what we needed; we always tried 
to plant something that we could cash and if we 
didn’t want to sell the grain we would cash it in 
through our livestock, such as hogs and sometimes 
we would feed out our cows and our steers. Through 
the years it is hard to remember just how we han- 
dled it, but we tried to handle it to our best possible 
advantage, and we always lived pretty well. 
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Q. Will you tell the jury what type of crops you 
have raised over the years? 

A. Well, in the early years we always had a bin 
of wheat and a bin of oats. We used this wheat and 
we also let our neighbors have some wheat, we had 
a little flour mill in Afton, Wyoming, and we would 
take a load of wheat up there and get the grist and 
flour 


Q. —Just tell us what you raised on the ranch, 
what kinds of grain? 

A. Wheat, oats, and we haven’t raised barley 
until about the last six or eight years; we didn’t 
even know what it was; it was mostly wheat, oats 
and hay, and a few potatoes; we used to raise a lot 
of mangoes, sugar mangoes. 

Q. What are those, what did you raise those 
for? [416] 

A. They are good for all kinds of livestock ; they 
are something like a sugar beet; we piled them up 
thirty or forty or fifty tons, and we used them 
through the winter to feed our livestock. 

Q. Have you ever raised any seed potatoes? 

A. We’ve raised a lot of photatoes but we have 
never been at it in a commercial way, but we have 
raised as high as five or six acres, and as low as just 
one acre. 

Q. Over how many years did you do that? 

A. We always had some potatoes. 

Q. Now, will you tell the jury, if you ean, Mr. 
Ruud, just what yields you received on this ranch 
in grains? 
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A. We would average on the home ranch about 
40 to 60 bushels of wheat, about 70 to 80 bushels of 
oats, and our hay land would produce on an average 
of about three and a half ton, and we would some- 
times cut our second crop, but if we had a lot of 
cattle it might be more profitable to pasture it. That 
would all depend on when we had to take them from 
the mountains or how many eattle we had and how 
many we were carrying. 

Q. Do you know what your vield in hay would 
be per acre, in two cuttings? 

A. It would be right close to five ton. 

Q. With respect to the area shown in purple on 
the map, I think there is 90 acres, what has been the 
practice with [417] reference to farming that area? 

A. Fora good many years we just kept that in 
hay and fenced it off to itself. It was quite aways 
to pasture from the rest of the ranch, and it was a 
wonderful piece of ground. We kept it in hay. I 
suppose we kept it in hay for 20 years. When vou 
don’t irrigate in that country you can keep it clean 
and it would produce more; if vou irrigate it, it 
would mix it up with grass and you have got to plow 
it up and in that particular part we always thought 
we got as much in dollars and cents when we han- 
dled it in that way as if we irrigated and it was 
much less trouble. 

Q. Have you ever raised any grain on it? 

A. Yes; the last 15 or 20 years we switched it 
back and forth. 

Q. Tell the jury now what the practice is with 
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reference to cropping that 90-acre tract, what your 
practice has been? 

A. We would leave it in hay for a period of 
years and then if we needed some grain we would 
put it into grain, either wheat or oats. 

Q. What has been the practice with reference 
to cropping it each year? 

A. We have always grown a crop on it, every 
year. I think maybe one year a while ago, one of 
my renters got some [418] wild oats in a part of 
that land and we let it lay idle to clean it up. He 
wanted to put it back in and I had seen so many 
wild oats there I talked him out of it. He Jet it lay 
idle to clear up the wild oats, but I don’t know just 
how much of it. 

Q. Now, what is the practice with reference to 
operating that 90-acre tract and switching from one 
crop to another, just tell the jury what the prac- 
tice is? 

A. If it is in hay you plow it up, level it up and 
put it into grain. If it is In grain and you want to 
put it back to hay you just put in a nurse crop, you 
don’t sow it quite so heavy to grain, and maybe the 
first year your crop won’t be quite so heavy, but we 
don’t notice much difference. It is wonderfully 
heavy soil, and very rich. 

Q. Mr. Ruud, will you tell the jury what the 
practice has been—strike that, please—has there 
been any change in your method of operation of 
the home ranch in recent years? 

A. Well, our forest permit 
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Q. Has there been any change, Mr. Ruud? 

A. Yes. 

Q. Just explain to the jury what that change is 
and the reason for the change? 

A. Our forest permits in Grand Canyon. When 
they put that new highway in—we had that all to 
ourselves, we had [419] 28 miles of it and we were 
allowed to put as many cattle as we wanted to prac- 
tically, but the forest people advised that on ac- 
count of that traffic in there, and we started to lose 
cattle, they advised that we pull out and so we did, 
and they said that if we wanted other ranges that 
they would supply some in Caribou Basin and some 
in Gray’s River. At that time this dam was about 
to be put over and we heard that we would only be 
there for a few more years so we just decided. 

Q. -——What time are you speaking of now? 

A. Iam speaking of the years 1942, ’43, and 44, 
along in there. 

Q. Is there anything further now in reference 
to the change in the practice of operation that you 
want to tell about? 

A. Well, since then we have been more for a cash 
crop and not so much for livestock. We had a big 
dairy after that and milked about 50 cows and kept 
two or three families there and we went more into 
the hogs and the dairy business, with running maybe 
three or four hundred cattle that we wonld purchase 
to go into these different pastures; we would buy 
them in the spring and sell them off in the fall. 

Q. Have you made any change then in your 
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operation since [420] the type of operation that you 
just described ? A. Yes, sir. 

Q. When did you do that? 

A. Well, it looked here about three years ago 
that that might be the last year and so we quit 
handling the cattle. It looked a little dangerous and 
so we started to lease it then. 

Q. How many years ago? 

A. About three or four years ago, well, maybe 
it was five or six years ago that I started to lease 
it, but the last three years I lost control of it 
through leases outside of about a couple of hundred 
aeres. I haven't lost control, but I mean I haven’t 
farmed it any. 

Q. What was the occasion of the change in that 
method of operation ? 

A. Well, it was hard to get labor. When the dam 
started there they copped all of the labor that there 
was in the valley, and the only way that we thought 
we could farm it to advantage at all was to lease it 
to different fellows that had their own labor. Some 
of them had real trouble, too. In that way we got a 
crop, but it wasn’t as good as if | had been handling 
it under normal circumstances. 

Q. What do you mean under normal circeuin- 
stances ? 

A. Well, like we used to with plenty of help and 
with the [421] range right back and all, maybe it 
would have been a different tale. 

Q. Mr. Ruud, what 1 am trying to find out, and 
T wish you would tell the jury if you can, how the 
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project interfered with the operation of your 
ranch? 

A. Well, the main trouble was that they took all 
of our labor. In order to operate that spread, that 
is a pretty good sized farm, you know, and in order 
to operate it properly it requires a lot of labor. 

Q. Did you know how long you would have the 
farm? 

A. No, I didn’t know. Ever since 1946 or 47 
we thought maybe every year was the last year, and 
we had appraisers up there about every six months. 

Q. Since when? 

A. Sinee, well, it was along in 1945 or 1946, I 
believe we had appraisers and then this thing kind 
of died down and then we started to change our 
operation and then all at once in 1950 it sprung to 
life again and it looked like maybe 1951 would be 
our last year, and ever since that time each year 
was supposed to be our last. 

Q. Now, you say you had appraisers. What do 
you mean, whose appraisers ? 

A. Government appraisers. 

Q. When did they first appraise your ranch? 

A. Well, Mr. Wallace didn’t appraise it. I don’t 
believe he [422] did but he came and got my ab- 
straet, if I remember right, in 1945. 

Q. During the past few years when you have 
been leasing the ranch, what has been the method of 
operation then, and what has been the principal 
erop or crops? 
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A. ‘The principal crop has been grain, some bar- 
ley, some oats and maybe some wheat. 

Q. Are there any springs on your property, Mr. 
Ruud ? A. Wes. 

Q. Will you state where they are located? 

A. They are located in that—shall I point them 
out? 

In what color is it? 

In the blue, right down on the south end. 
How many lakes are in that area? 

We have three different lakes. 

Now, will vou tell the jury with reference to 
these lakes how you put them in? 

A. We originally put them in there for a fish 
pond and a boating pond and a hunting pond for 
the boys, and we also put them in there to have 
water on that particular area. We had a ditch com- 
ing out of it that we could open up and let it out on 
the land. 

Q. Will you tell the jury what, if any, improve- 
ments you have on the ranch, other than the build- 
ings? Is it fenced, is the ranch fenced? [423] 

A. Yes; it is fenced, the ranch is feneed. It has 
that wonderful river there and it has a lot of value. 

Q. What type of fence do vou have on this 
ranch ? 

A. We have about 80% of it in net wire and the 
rest is in barbwire and has good native cedar posts. 
There might be 10% that isn’t first class cedar 
posts. 

Q. Are there any springs on the northern por- 
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tion of the bottom pasture, the portion shown in 
blue? 

A. Only when we irrigate. There is an awful lot 
of water springs upon the northern portion in three 
or four places. It is a sort of a sub when we irri- 
gate, yes, there is a lot of water there. 

Q. Are there any other lands that you have had 
use of in connection with the home ranch? 

A. Yes, sir; there are two isolated parts there. 

Q. In which area? 

A. That we have used ever since we owned the 
ranch, we ran a fence along here to the river and 
we have used this land ever since we have owned 
this ranch. 

Q. And how many acres? 

A. J think there is around 60 and there is a lot 
of riparian land along the river. 

Q. Who owns that? A. The Government. 

Q. And with whose consent did you use it? [424] 

A. We tried two or three times to buy it and 
they said that it was withdrawn and that it was too 
small parcels to sell and they said to go ahead and 
use it until such time as maybe we could get to- 
gether on it. 

Q. Have you ever paid any rental on it? 

A. When the Palisades came in there Mr. Ger- 
man noticed that the Government owned this and 
he sent me a bill each year just for a nominal 
amount and I mailed him a check for it. 

Q. How much rent? 
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A. If I remember right—there is another piece 
down here in this corner, and if I remember right 
he charged me $10.00 for each parcel. There is an- 
other one just like that down here. This is an iso- 
lated part and so is this (indicating). This particu- 
lay part we built up quite a lot; there is a crop of 
elover in that, we sowed it and there is a lot of 
shade and it worked well with the pasture and it 
increased the carrving capacity of this pasture 
about 30%. 

Q@. Are there any other lands that you have used 
in connection with the home ranch? 

A. There is a large island here (indicating) that 
we used, mostly for hunting and fishing, and we 
kind of claimed it as our own. When we were in the 
sheep business we used to put our rams on there. 
There is a channel of the river [425] that is pretty 
low and we could get over there on horeback any 
time; we could get there most any time except 
maybe in June. 

Q. How many acres are on that island? 

A. I imagine 15; there’s an aerial map that I 
saw somewhere that shows that and I have traveled 
around it and I think there is 15 acres in that 
island. 

Q. Will you tell the jury what use you have 
made, over the years, of the area shown in blue? 

A. That is what we call our pasture. 

Q. Just describe that pasture land to the jury. 

A. Well, we think it is one of the most wonder- 
ful pastures in America. We have spent a lot of 
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time fixing it up; it has a lot of wonderful shade 
trees there and it has a lot of protection for the 
livestock; it has been the most wonderful thing that 
we own in our livestock operation. It’s got springs 
on there where we can feed our cattle in the winter; 
there have been times when we have pastured as 
high as 700 head of cattle on a part of that land. 
That pasture, it seems, is the biggest asset to the 
cattle of anything we had; they would just stay 
there and go out in the meadows all day and stay 
there in the evening; there was always feed there. 
As I say, there were trees for shade and shelter 
and we always had good, fat cattle Just because of 
that pasture. [426] 

Q. Mr. Ruud, have you ever cropped any of that 
area ? 

A. Yes, we have; at one time we had about 50 
or 60 acres of oats down there. We had five aeres of 
potatoes at one place, and we had about an acre of 
potatoes at another place along with a garden. 

Q. Now, directing your attention to the improve- 
ments on the ranch, will you tell the Jury what, if 
any, improvements you had there? 

A. We had it very well fenced; we have a good 
home, good barns, good tenant house. We had a 
wonderful corral where we could handle all kinds 
of livestock. 

Q. What type of corral was that? 

A. It is a sheep-tight and hog-tight corral, built 
very well out of cedar posts, and it has a loading 
chute; it has a place to unload cattle and a place to 
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brand them. We have a scale there, although we 
haven’t used it for years, we have one there and 
we used to sell a lot of cattle right out of that scale. 

@. Will you tell the jury, if you can, as to 
whether or not you have placed any special valua- 
tion on your home? 

A. Yes; I have put a valuation on it. 

Q. And what valuation ? A. $20,000.00. 

Q. You have heard the house described by other 
witnesses here. They have described it well, have 
they not? [427] 

A. Well, there are a lot of things that they don’t 
know that I do. We didn’t intend to, but we put a 
lot in that house, when this thing, this dam project 
died down along about ’46 or ‘7. We spent about 
$4,000.00 overhauling our home, putting on the 
shakes and relining it and by that token, that is why 
I placed a value of $20,000.00 on it. , 

Q. Have you placed any special valuation on the 
tenant house? A. Yes, sir. 

Q. What valuation? 

A. [think I have this listed here. IT have a value 
of $3,500.00 on that. 

Q. What about the granary? 

A. The granary is a very good granary and has 
a very good shed there, that will last a lifetime. 

Q. And what is the capacity of that? 

A. It has a capacity for a lot of machinery and 
about 5,000 bushels of grain. 

Q. What special valuation, if any, did you place 
on that? A. $4,500.00. 
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Q. What about the barn? 

A. We have one large barn that we can store 
all kinds of feed in the top and underneath it has a 
place where we have stanchions for 50 dairy cows. 
That barn is built out of cement where we can just 
run water through it and wash it out in a half hour 
and make it just as clean as [428] a honse. When 
we operated this dairy it was one of the finest dairy 
barns for the cattle that there was in the country. 

Q. Mr. Ruud, you have heard the other witnesses 
testify with reference to the other buildings and 
improvements; have they enumerated all of the im- 
provements in the way of buildings that you know 
of on the ranch? A. I believe so. 

Q. Now, passing on to the land classifications, 
would you state to the jury just what classification 
you placed on the land and the values that you 
placed on it? 

A. It was hard for me to make a classification 
and hard to make a price. I placed 330 acres at 
#300 an acre, that was the best land. 

Q. Where is that located? 

A. That is more or less in the red color that you 
have there. You fellows did a pretty good job of 
picking it out there. That is the first time in my 
life that T have classified it. 

Q. Does that include your classification of the 
#300 an acre land, or is there other than what is 
shown in red on the map? 

A. T didn’t quite get that question. 

Q. Does your classification of $300 land, that is, 
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€300 an acre land, does it inelude any other than the 
land shown in red on the map? [429] 

A. Yes; I took a little more land into considera- 
tion than I think those other boys did. [ took this 
land here (indicating). They complained about this 
bemg hard to get at, but it is as good as anything 
on the ranch and I included that in my classifica- 
tion, and I also included this old bedground for the 
cattle. I also included this (indicating) in the red. 
I know that some of these boys had, I believe, 295 
acres, but I have included im that highest price the 
amount of 330 aeres, I believe. 

Q. And what other classification do yon have 
with reference to the land? 

A. I have 85 acres at $250 an acre. 

Q. In what color would that be on the map? 

A. The classification that you have in orange. 

Q. That wonld be the rest of the orange that 
you didn’t classify in with the red? A. Yes. 

Q. And that was at how much an acre? 

A. $250.00. 

Q. And what other classification, if any, do you 
have? 

A. I elassified that 100 acres of pasture 

Q. Is that the area in blue? 

A. Yes, sir; the area in blue. 

Q. And what, if any, special valuation did you 
give that? A. $200.00 an acre. [430] 

Q. Is there any other classification ? 

A. There is the 38 acres in brown; that is all 
very good land except that it has been roughened 
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up a little by the highway, most of it, but it is easy 
to irrigate. 

Q. That is the area in brown? 

A. Yes, sir. And. you have to fight the water off 
of that part, in fact, and it produces a lot of hay. 

Q. What valuation, if any, did you place on 
that? A. $200 per acre. 

Q. Have you any other classification? 

A. Did I give you the purple? 

Q. No; I don’t think so. 

Q. I have got 90 acres of the purple; that’s an 
awful thing to eall it, purple, but I guess that’s the 
way you want it classified. 

Q. What, if any, special valuation did you have 


on that, on that 90 acres? A. $200 an aere. 
Q. Is that the 90 acres in the extreme northern 
portion of the ranch? Ame Yes: 


Q. Have you any other classification ? 

A. Ihave four acres of hillside pasture. 

Q. What, if any, special valuation do you have 
on that? A. $50.00 an acre. [431] 

Q. Are there any other classifications? 

A. Ihave what they have set aside as eight acres 
of rocky sagebrush, which used to be mv stack yard 
and bed ground for my cattle. 

Q. Which area is that? 

A. 1 think you have it in green, all those little 
parcels out there, being about eight acres, I be- 
lieve. 

Q. What special valuation, if any, do you have 
on that? A. $25.00 an acre. 
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Q. Do you have an opinion, Mr. Ruud, as to the 
highest and best use that ranch could be put to on 
Mareh 4th, 1955? 

A. Asa diversified farm and livestock operation. 

Q. Taking into consideration all of the factors 
that you know of concerning your home ranch, do 
you have an opinion as to the fair market value of 
this ranch, and by fair market value I mean that 
price in money or money’s worth that it would 
bring if you were to put it on the market and will- 
ing to sell, but were not compelled to sell, and could 
sell it to a buyer, willing to buy but not compelled 
to buy, and considering the highest and best use 
to which it could be put, do you have an opinion as 
to its fair market value? eee CS) Sin. 

Q. What is that opinion? 

A. You are referring to the home ranch? 

Q. Yes. [432] A. $233,810.00. 

Q@. And, Mr. Ruud, while we are on the home 
ranch there, do vou have any special valuation on 
the metal granaries ? uN Yes, sin 

Q. How many are there? A. Twenty. 

Q. And what is the special valuation, if any, 
that you have placed on the granaries? 

A. The total cost of those granaries is $8,500.00, 
and then there was setting them up and I estimate 
the cost at about $10,000.00, that would be the exact 
cost. 

Q. And that is the total valuation placed on the 
twenty granaries ? A. Ya@Siesiae 
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Q. Do you have any opinion as to the highest 
and best use of the two-acre tract, Tract 34? 

A. It will work right in with the rest of that. 

Q. And bearing in mind my definition or state- 
ment with reference to fair market value, do you 
have an opinion as to the fair market value of that 
two-acre tract? 

A. Yes; it would be the same as the rest, $400 
for the two acres. 

@. And how much an acre? 

A. $200 an acre. [433] 

Q. Do you have an opinion as to the highest and 
best use for the Alpine ranch? A. Yes, sir. 

Q. And what is that? 

A. That would be just about the same as this 
other, except that it is not an irrigated ranch. 

Q. Bearing in mind my definition with reference 
to fair market value, do you have an opinion as to 
the fair market value of the Alpine ranch, taking 
into consideration its highest and best use as of 
March 4, 1955 ? A. Yes, sir. 

Q. What is that opinion? A. $66,000.00. 

Q. And is that the opinion you have as to the 
entire Alpine property ? 

A. Yes, sir; the total for the land and the im- 
provements. 

Q. Will you tell the jury, if you can, what, if 
any, soil classifications you made of the Alpine 
ranch? 

The Court: Do you want to get the total valua- 
tion before you go ahead? 
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Mr. Holden: Yes, I will, your Honor. 

Q. Mr. Ruud, do you have an opinion as to the 
total fair market value of your entire properties 
that are involved in this suit, taking into considera- 
tion the highest and [434] best use that the proper- 
ties could be put to on March 4, 1955? 

Wes, si 

And what is that? 

For the thousand acres? 

For all the total, all three of the properties. 
The total valuation is $299,810.00. 

Will you state to the jury whether or not you 
have broken the Alpine ranch down with reference 
to various soil classifications ? HN © ACES: 

Q. And what have you done in that regard? 

A. TI have classified 308 acres; it is more or less 
the same as has been deseribed. I would deseribe 
it similar to Mr. Naegle or Mr. Cook. It is good 
mountain soil, some gravel in it which doesn’t hurt, 
not as much as one man said. As I remember, one 
man said it was all rocks, but it has always grown 
a wonderful crop, and I put a value on it of $125 
an acre for 308 acres. 

Q. Now, you made reference to some gravel. 
Will you tell the jury what type of soil that is on 
that land from your observation and what you know 
about it? 

A. That land is more or less of a big washout 
of a big mountain there, and in places it has left a 
few little cobbles in a wash and it has gathered a 
little gravel, [485] that gravel is in spots and we 
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have just left them. We have never cultivated them 
but have cultivated around them. The rest of it 
lays well and is nice and level. 

Q. What kind of soil is it? 

A. It is good mountain soil with just a little 
gravel in it. Some of it don’t have a bit of gravel 
in it and some down about six or eight inches you 
run out of gravel and into soil, and then down an- 
other foot you run into clay. It is one of the finest 
places in the world to hold moisture. You can get a 
rainstorm up there and have moisture practically 
the year around. 

Q. What was your method or practice in operat- 
ing the Alpine ranch? 

A. Well, that has been varied. When I had live- 
stock a lot of the time I pastured it and when I 
acquired it, it was a farm owned by a large family 
and they had quite a dairy operation there. They 
had it all into alfalfa and pasture. 

Q. What crops, if any, did they grow? 

A. Well, we raised all kinds of hay. 

Q. Of course, you wouldn’t know what the peo- 
ple who owned the ranch before you aequired it 
raised, so [ will ask you what you have raised ? 

A. Well, as I said, I raised all kinds of grain, 
and then we have different kinds of grasses that we 
sowed in with the hay and we have had grain, and 
we raised wheat on that [436] ranch when we first 
plowed it up about six years ago; we plowed it all 
together and we had it all in wheat for, I think, 
three years, and maybe four vears straight. 
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Q. Will you tell the jury what the production of 
the wheat was, what the yield was? 

A. The production of wheat on that raneh ran 
all the way from 25 to 35 bushels. 

Q. Are there any wheat allotments in the area? 

A. We haven’t paid much attention to wheat al- 
lotments. This one particular man that farmed that 
for me got killed in an accident on a hunting ex- 
pedition. He may have had an allotment, but his 
widow didn’t carry on with it, and I think if he had 
lived he might have had an allotment, because at 
one time he had over 300 acres of wheat. 

Q. Do any of your neighbors have a wheat allot- 
ment? A. Yes; quite a few of them do. 

Q. In the area of the Alpine ranch? 

A. Yes; I think there is one allotment up there 
for 300 acres on one farm, maybe over that. 

The Court: Mr. Holden, if I may interrupt you, 
I think the figures that Mr. Ruud gave as a total 
don’t add up; there is a difference of $400 in the 
total and the individual figures. 

A. That is that two-acre tract that was not added 
in at the last. [437] 

Q. Then what is the total figure as to the fair 
market value of the three parcels of land that is 
being taken, which are the subject matters of this 
suit? 

A. We add $400 to the total, which would 
make it. 

The Court: According to the figures that he gave 


372 Bert Ruud, et ux., vs. 


(Testimony of Bert Ruud.) 
here, and as I have added it, it would be $300,- 
000.00, to be exact, $300,210.00. 

Mr. Holden: That is what we have computed it 
to be, from his testimony. 

A. That’s right; the two acres was set off to it- 
self and that has never been added into the total. 

Q. Then what is the total, Mr. Ruud? 

A. $800,210.00. 

Q. Now, will you tell the jury just what has been 
your practice with reference to the operation of the 
Alpine ranch, and the home ranch ? 

A. During the years we operated them together, 
sometimes we used it for pasture and cut the hay 
up there and use it at the lower ranch, and pasture 
it off early in the spring and early in the fall as 
they went to and from the forest. When we didn’t 
have sufficient cattle on the forest, and sometimes 
when we had more at home, we would cut off part 
of that for pasture and use part of it for grain and 
hay. It was just rotated in conjunction with the 
home ranch. [488] 

Q. You operated the two as a unit? 

A. When we had a lot of cattle it was more or 
less of a pasture deal. 

Q. What was your experience as to the efficiency 
in operation when it was operated by that method? 

A. It worked in awfully well. We had to trail 
to the forest about twelve miles and this was about 
five miles from the ranch. When you move a bunch 
of eattle five miles the first day, it’s nice to have a 
place to hold them and get the calves together and 
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get them ready to go on the forest the next day, and 
when vou take them off the forest in the fall it’s 
very handy to have that place to get them shaped 
up again and cut out the strays. In that country 
three or four of us might run cattle together or you 
might pick up someone else’s cattle. 

Q. Did you ever raise any crops on the land? 

i, Yes, sir. 

Q. And what with reference to machinery, Mr. 
Ruud? 

A. We never kept any machinery up there, but 
the machinery we had on the home ranch we used 
up there. 

Q. Have you ever raised any hay on the Alpine 
ranch ? Ae Ves. sir. 

Q. Will you tell the jury, if vou recall, what 
production vou would receive in hay, alfalfa hay? 

A. I would estimate all the way from two and 
a half to three [489] and a half tons. 

Q. And how many cuttings would you have? 

A. Well, we would get about two and a half tons 
on the first cutting and if we cut a seeond time, and 
most of the times we did, it might make three and 
@ half tons. 

Q. Were there times when you didn’t get a see- 
ond cutting of hay? A. Very seldom. 

Q. But there were times? 

A. Sometimes, but that country generally cuts 
a good second crop. 

Q. Will vou state whether or not vou know if 
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any seed potatoes are raised in the vicinity of the 
Alpine ranch? 

A. Yes, sir; there is quite a lot of seed potatoes 
being raised there this year. It seems that the coun- 
try is demanding potatoes from this area and it is 
getting to be quite a thing. 

Q. And now, going back to the soil and the clas- 
sification of the soil, I believe you classified one 
area, now let me ask if there are any other classi- 
fications of soil on the Alpine ranch? 

A. Yes, sir. 

Q. And what are they? 

A. They have a brown area in there (indicat- 
ing) ; this is a sort of a bench that goes off into the 
river. It is not [440] a bluff; it is gradual and there 
is plenty of grass on it. It is a niece place for cattle 
to bed on. We had a big corral under this hill at 
one time and a fence on top, and the cattle bedded 
on there for years. It hasn’t got the value of the 
rest of this land, and so I put a valuation on that 
piece of property, the 10 acres and these little strips 
here, that is, all of these make a total of 10 acres, 
and I placed a value of $50 an acre on that. 

Q. Are there any other classifications of soil on 
the Alpine ranch ? 

A. Yes; this particular part down here is an 
awful good sandy loam soil. 

Q@. I think you covered that, Mr. Ruud. ) 

A. I just lumped all of that in together. | 

Q. Are there any other areas there that have a_ 
special classification ? 
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A. This part in here that we have colored vel- 
low, that has a classification as a townsite. 

Q. How many acres do you have in that classi- 
fication as a townsite? 

A. I classified ten acres in the townsite. 

Q. Are there any improvements? 

oe VCS, Sir, 

Q. What improvements do you have on _ that 
townsite area? 

A. We have a hotel and store building. [441] 

Q. How many rooms in the hotel? 

A. Seven rooms and two baths. 

Q. And what, if any, special valuation did you 
place on that, [ mean on the hotel? 

A. I placed $10,000 on it. 

Q. And what, if any, special valuation have you 
placed on the store building? 

A. On the store building T have $5,000.00. 

Q. And have you placed any other special valua- 
tion on any other improvements in this? 

A. We had an old house over there at one time, 
we have converted it into a storage, and sometimes 
we use it for machinery and sometimes for a gran- 
ary. It is pretty valuable for a place of this kind, 
it isn’t a very large house, but I placed a valuation 
of $500 on it. It is in good repair. 

Q. Are there any other improvements? 

A. I estimate that the pressure system and the 
pipe that we have strung around the town at around 
$1,500.00. 

Q. Now, will vou tell the jury, if you can, from 
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your experience in that area, just what your opinion 
is with reference to the land for a townsite? 

A. When this highway came up there and 
branched off, I think it was in 1944 or °45, they put 
the highway up the Grand Canyon, and Highways 
89 and 26 joined there, and the [442] junction was 
right in front of our buildings. One building was 
on one side of the junction and one building on the 
other. We always had a large parking lot there and 
a lot of tourists stopped there. We had in mind 
putting other buildings there and we have had a lot 
of chances to sell property there. We knew lately 
that this dam was going to flood it all out, so that 
became nil, but we kept it for a townsite. During 
the time that I have been there, there has always 
been a store. I would say for 50 years there has 
been a store and a post office, and at one time there 
was a school. The school was taken down below, 
that is, moved in conjunction with another Idaho 
school, but during the time, that is, when the bridge 
was first built there before we even had a surfaced 
road, there was some sort of a little town there, and 
after this road went up the canyon we had so much 
tourist trade that it started to grow into a town, 
and when this dam came into effect some of the 
buildings were moved up toward the canyon and 
they have improved them up there and moved away 
from the town there on account of they knew that 
this would be doomed as a townsite and they are 
moving the highway away from it now. 

Q. What, if any, special valuation have you 
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placed on the area that you have designated, the 
10 acres that you have [443] designated as a town- 
site area? 

A. I put a valuation of a thousand dollars an 
acre. 

Mr. Holden: May I show these to counsel ? 

The Court: Yes; you may. 

Mr. Furey: I have no objection to those pictures 
going in. 

The Court: Then fT understand they have been 
marked, is that right? 

Mr. Holden: Yes; they are marked. 

The Court: Then they may be admitted. They 
are Defendants’ Exhibits Numbers 37 and 38, and 
are admitted. 

Mr. Holden: ‘They are two slides that we have 
had marked, but I think perhaps they may be too 
smal] and would not show the area well. 

The Court: Ave they numbered ? 

Mr. Holden: Yes; they are numbered. 

The Court: What are their numbers? 

Mr. Holden: They are Defendants’ Exhibits 
Numbers 39 and 40. On the back of these pictures 
there is indicated what they are, of which ranch. 

The Court: Are they ready to be handed to the 
jury ? 

Mr. Holden: Yes; they are ready [444] and 
may be handed to the jury with the Court’s permis- 
sion. 

The Court: Very well, and we will go on with 
the testimony. 
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Mr. Holden: I think that is all, and counsel may 
cross-examine. 

Cross-Examination 
By Mr. Furey: 

Q. Mr. Ruud, back in the days when you were 
running cattle, when did you usually start feeding 
them dry feed? 

A. It would average some time around the first 
of December. 

Q. Until when, when would you turn them out 
in the spring? 

A. We generally had to feed until the first of 
May. 

Q. That would be about four months? 

A. Yes, sir. 

Q. Mr. Groberg then was mn tale when he said 
there was an eight months feeding season up there? 

A. Well, after listening to the testimony, I think 
that I could straighten that out if you would let 
Me weve 

Q. I say, was he mistaken, Mr. Ruud? 

A. Yes; very much. 

Q. He had the feeding season just about twice 
as long as it should have been? 

A. Yes; he computed it in a different way than 
we do. 

Mr. Furey: I believe that’s all. [445] 
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Redirect Examination 
By Mr. Holden: 


Q. What is the length of the feeding season, Mr. 
Ruud, by months? What months do you usually 
feed ? 

A. December, January, February, March, April 
and we may taper off a little 11 December and we 
may taper off a little also in April. 

Q. That would be five months? A. Yes. 

Mr. Furey: That’s right. I was mistaken in 
stating four months. I’m sorry. 

Mr. Holden: That’s all. 

Mistuney- Chat is all: 

The Court: Call your next witness, Mr. Holden. 


PRESTON B. ELLSWORTH 
called as a witness by the defendant, after being 
first duly sworn, testifies as follows: 


Direct Examination 


By Mr. Holden: 


Q. Mr. Ellsworth, would you state your name, 
please? A. Preston B. Ellsworth. 


What is your business ? 
Well, farming and livestock. 


Q. Where do you live? 

A. At Lewisville, Idaho. 

Q. Are you married? [446] A. Yes, sir. 
Q. Have you raised a family ? A. Yes, sir. 
Q. 

A. 
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Q. How long have you lived at Lewisville? 

A. Sighty-eight years. 

@. On the same farm? A. Yes, sir. 

Q. Do you operate any other farm land? 

Agmey es) sit aL have four boys that worked with 
me on the farm, and we have a farm on the Lemhi 
in connection with the farm we operate at Lewis- 
ville. 

Mr. Holden: Your Honor, I wonder if we might 
wait until the jurors just finish with those pictures? 

The Court: Well, it has been my observation 
over the years that the jury can listen to the testi- 
mony and look at the pictures. If you want to wait, 
we'll wait. 

Mr. Holden: I didn’t want to interrupt them 
looking at the pictures. It’s the first chance they 
have had to have a good look at this ranch. 

The Court: If you want to wait, then we’ll [447] 
wait. 

Q. Now, Mr. Ellsworth, how many acres of farm 
land do you operate, together with your sons? 

A. A little better than 6,500. 

Q. Tell the jury just what type of an operation 
that 1s. 

A. Well, on our farm at Lewisville we grow 
erain, sugar beets and potatoes, and hay, and we 
have grown some seed peas. And on our Lemhi 
ranch, why, we grow alfalfa and grass hay and 
some oats and barley, and then we have livestock 
there. | 

Q. How many acres of potatoes do you raise? 
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A. Well, generally about one hundred. We had 
a hundred and twenty this year, but generally about 
a hundred acres. 

Q. How long have you engaged in this type of 
operation ? 

A. Well, we didn’t go onto the Lemhi until the 
spring of 746, but I have, as I say, lived on my farm 
at Lewisville all my hfe, and together with—that 
is, at our operations at Lewisville we have always 
fed livestock in the winter. 

@. Have you any other farm lands in Jefferson 
County or Bonneville County ? ZA, IN OS 

Q. And your holdings are in Jefferson County 
and in the Lemhi? 

A. In Lemhi County, yes, sir. [448] 

Q. Now, Mr. Ellsworth, during your years of 
farming operations, have you had occasion to be- 
come familiar with farm and land values in Bonne: 
ville County in southeastern Idaho? 

ie YS, Str. 

Q. And durmeg those years have vou had oc- 
casion to visit various farming areas in Bonneville 
County ? A aes) sir. 

Q. And during those years have you had occa- 
sion to visit various farming areas in Bonneville 
County? Ae Yes, SIF. 

Q. Have you ever had occasion during the years, 
during the past years in particular, to visit on farms 
in the Swan Valley, Grand Valley and Alpine 
areas ? 


382 Bert Ruud, et wx., vs. 


(Testimony of Preston B. Ellsworth.) 

A. Yes, sir; I went up there off and on all of my 
life. That is, ever since I was old enough to remem- 
ber, and, of course, I have observed the farms be- 
cause that is what I was interested in. 

Q. Have you ever had occasion to discuss farm 
lands and farm values with farmers in the Swan 
Valley, Grand Valley and Alpine areas? 

A. Yes, sir. 

Q. Are you acquainted personally with farmers 
in those areas? A. Yes, sir. [449] 

@. When did you first become acquainted with 
the Ruud home ranch? 

A. Well, it was somewhere in the early thirties 
that I first knew of the Bert Ruud ranch. 

Q. And under what circumstances? 

A. Well, I used to have a friend who was a 
stockman, and we went up there through that valley 
several times, and he would always point out the 
Bert Ruud farm to me. And then during the war, 
World War II, why I bought some steers from Mr. 
Ruud and that is the first time I ever met him. That 
was somewhere around ’42 or ’43, along in there. 

Q. Did you go on the ranch at that time? 

A. Yes, sir. 

Q. And where did you take your steers? From 
the ranch? A. Yes, sir. 

Q. Do you know whether or not those steers had 
been raised on the ranch? 

A. Well, I couldn’t say whether they had been 
raised there, but they had been pastured there, that 
season, that summer, I know that. 
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Q. In what area of the ranch were they pas- 
tured ? 

A. Well, on this land there down to the river; I 
think you have it marked on the map in blue. That’s 
the pasture they came out of when I bought [450] 
them. 

Q. And how many head of steers did you buy? 

A. 125, if I remember right. 

Q. Did you observe their condition ? 

a I did. 

@. And what was it? 

A. Well, they were the fattest grass cattle that 
I ever saw. 

Q. Now, have you ever had occasion to appraise 
any lands in the Grand Valley area? 

A. No, I haven’t until you asked me to go up on 
Mr. Ruud’s place in 1953. 

Q. And did you appraise any other, or look over 
any other lands in the area at that time? 

A. Yes, si. 

Q. And throughout the years, and during the 
last years in particular, have you become acquainted 
with the production of crops in the Grand Valley 
area and the Alpine area? AS” Yes, cine 

Q. And cost factors and so on, in raising crops? 

A. Yes, sir. 

Q. And I may have asked you this, but you have 
checked land values with owners in the area? 

m Yes,sir. 

Q. And you are familiar with them? [451] 
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A. Yes, sir. 

Q. Now, when did you first go up to the Ruud 
ranch to make an appraisal of that property? 

A. On July 7, 1953. 

@. At whose request ? A. At your request. 

Q. And did you ever go there on any other oc- 
easions for the purpose of appraising and checking 
over this property? A. Yes, sir. 

Q. State to the jury just when. 

A. I went again on September—no, August 10th, 
1953, and August 31, 1955. 

Q. And are you related to any of the parties 
involved in this suit? A. No, sir. 

Q. Have you any interest in any of the land? 

A. No, sir. 

Q. Now, tell the jury, if you can, just what you 
did when you went up to the Ruud property to make 
this appraisal ? 

A. Well, now this may sound a little 

The Court: Just answer the question. 

A. The first thing I did was to take into con- 
sideration [452] the size of the unit of Mr. Ruud’s 
operations where he could farm a thousand acres of 
land with the one set of machinery. That is the first 
thing that I observed, and then the location of his 
farm being on the highway and bus line service and — 
tiuck line service, and school bus and the lay of his 
land, the condition of the soil, and the water that 
was available to his farm, his fences, and his build- 


ings. 
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Q. You checked those matters during your ap- 


praisal ? ee ag lice 
Q. And did you go over the land? 
fr. Yes, sir. 
Q. Did you see Mr. Ruud at any time? 
A. I saw Mr. Ruud on all three occasions. 
@. And did he point out the land to you? 
A. He was more helpful in his boundaries and 


his fence lines than any other help he gave me. 

@. And tell the jury now with reference to your 
going onto the Alpine ranch and checking it. Did 
you check it in the same way? 

A. Yes, sir, and on the same days. 

@. And you took into consideration those same 
factors? A. Yes, sir. 

Q. Now, as a result of your experience as a 
farmer and your knowledge of lands in the area of 
the Ruud ranch, [453] and taking into consideration 
just what you did in connection with making your 
appraisal, do you have an opinion as to the highest 
and best use to which the Ruud home ranch, Tract 
Number 41, could be put March 4, 1955? 

A. Yes, sir. 

Q. Would you state to the jury just what that 
opinion is? 

Mr. Furey: Just a moment. I’ll object to that 
question, Your Honor, on the grounds that this wit- 
ness hasn’t been qualified as an expert on apprais- 
ing real estate. 

The Court: J’l have to sustain the objection, 
Mr. Holden. 
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Mr. Holden: Your Honor, we aren’t qualifying 
him as an expert, but as a man who has been en- 
gaged in farming over the years, sixty-some odd 
years, familiar with land values in Bonneville 
County, particularly in Swan Valley, Grand Valley 
and Alpine, and who has discussed values with 
farmers and who has checked production of crops 
in the avea and one familiar with valuations. 

The Court: I can’t change my ruling unless you 
can show qualifications in connection with making 
an appraisal of land. 

Mr. Holden: Your Honor, I [454] would be very 
happy to furnish—I don’t have it right here—I 
would be very happy to furnish citations with re- 
spect to qualifying one familiar with lands i the 
area, one who lives in the area, and the question 
would be with respect to where he might reside with 
reference to this ranch. 

The Court: Well, during the evening, if you ean 
show me where the Court is wrong, I will be very 
glad to change my ruling, but I will have to sustain 
the objection now the way I understand the law. 

Mr. Holden: Then may we reserve the right? 

The Court: Yes, you may. 

Mr. Holden: That is all for the moment. 

The Court: Call vour next witness. 
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DAW ORR SMITH 
called as a witness by the defendant, having been 
first duly sworn, testifies as follows: 


Direct Examination 
By Mr. Holden: 


Mr. Holden: Now, Your Honor, with respect to 
Mr. Smith, Mr. Smith lives right across [455] from 
the Ruud ranch, and counsel, and has lived there for 
some forty years. He will testify that he is familiar 
with land values, ranch land, and those values in 
the area. Now, we don't intend to qualify him as an 
expert appraiser. 

The Court: I would have to make the same 
ruling. 

Mr. Holden: And he is familiar with produc- 
tivity of the soil in the area 

The Court: Oh, well, I will let him testify 
as to all those matters. If you wish to question him 
with regard to other things, the soil and things of 
those kind. 

Mr. Holden: I’ll interrogate him up to that 
point if I may. On the other point I would use the 
same authorities as on the other witness. 

Mr. Smith, where do you live? 

Trwin, Idaho, or Grand Valley. 

How long have you lived there? 

All of my life. 

Where do you live with reference to the Bert 

Ruud home ranch? A. Just across the road. 
Q. How many acres do you farm, Mr. Smith? 


OPore 
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A. All together, or right there? [456] 


Q. In that area, all together? A. Now? 

@. Yes. A. 659 acres, I believe, now. 

Q. How many acres do you have in your Grand 
Valley ranch? A. How many do I have now? 

Q. Yes. A. All together, 659. 

@. Have you owned any additional lands in that 
area ? A. Not in that immediate area. 


Q. Now, Mr. Smith, are you familiar, from your 
own knowledge, from your own observation, of the 
water available to the Bert Ruud home ranch ? 

A. Iam. 

Q. Do you know what the decree of water is with 
reference to date of priority for the water for the 
Bert Ruud ranch? 

A. I have seen the record, and I think it is July 
Tth—anyway, it’s 1900. 

Q. It is a 1900 decree? A. That’s right. 

Q. And you are familiar with the period during 
the year when that decree right is cut? 

A. Yes. [457] 

Q. Will you tell the jury whether or not—strike 
that, please—do you have decreed water right in 


Indian Creek ? AC ae eS, Sit: 
Q. Is that the same creek in which Mr. Ruud 
has his water right? A. Yes, sir. 


Q. Now, will you tell the jury, if you know, and 
if you can of your own knowledge, just how Mr. 
Ruud operated the irrigation of his home ranch 
from Indian Creek? 

A. Will you give me that question again, please? 
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Q. Yes, just state from your own knowledge how 
he would irrigate the home ranch with the Indian 
Creek water? 

A. Well, he would turn the water in and go 
ahead and irrigate it just like all the rest of us. 

Q. What was the practice after the middle of 
July of each year? 

A. Ihave examined the records recently and the 
practice was to cut this water about the middle of 
July, but then, really, we never knew anything 
about it until we would see the Water Master, maybe 
two or three weeks later and he would tell you that 
you had been cut. We did go ahead and use the 
water up until that time and in most years up until 
in August some time we did have sufficient water to 
produce good crops. [458] 

Q. Now, with reference to the water that you 
would use during the last part of July and August, 
was that rental water or do you know? 

A. Yes, sir. 

Q. From whom was the water rented ? 

A. We paid Mx. Crandell. I am sure that it was 
supposed to be the Twin Falls Reservoir in exchange 
for water they had in Twin Falls, well, I am not sure 
whether in was in Twin Falls or in Jackson Hole, in 
exchange for water that was in the creek. That’s my 
understanding. Anyhow, we got the water down and 
it didn’t cost very much. 

Q. Do you know what the rental charge was that 
Mr. Ruud would pay ? 

A. Limagine maybe it was twelve or fifteen dol- 
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lars a year; it run all the way from six to, I think 
one year we bought the creek, with what water 
was in it, and I think the creek cost us $25.00. It was 
different cost in different years, but ordinarily it was 
from six to twelve or fifteen dollars, and never more 
than $25.00. That $25.00 was for all of us, I do re- 
member that. 

Q. Do you know whether on the practice of 
rental of the water, was there any preference shown 
to individuals in the right to rent it? [459] 

A. Not that I remember. 

Q. Now, will you tell the jury what the practice 
would be with reference to the way the water users 
on Indian Creek would use this stored water? 

A. Well, when the water would drop down in the 
latter part of July or the first of August rather than 
each man take a small stream, why we would double 
this water up. You can cover more land with a big 
stream in less time than you can with a small 
stream. It was just good practice, it conserved the 
water and we didn’t have any trouble about it. 

Q. Now, Mr. Smith, have you ever had occasion 
to be on the Ruud ranch during croppmg season? 

hoe Y es, sir: 

Q. Did you ever observe it during the years? 

A. Yes, sir. 

Q. Have you ever assisted or helped with raising 


the crops? A. Yes, I have. 
Q. With the irrigation of the ranch? 
A. Yes, sir. 


Q. Will you tell the jury what you know of your 
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own knowledge with reference to the areas of the 
home ranch that have been irrigated? 

A. All of this area here shown in red has heen 
irrigated. [460] And all of this area down here to 
this line and part of this (indicating). However, at 
some time, I guess when I don’t remember so very 
much about it, part of this has been irrigated, but all 
of this area here and this (indicating), and the big- 
gest part of this bottom pasture. 

Q. And do you know with reference to any other 
areas in the southern portion of the ranch? 

A. This (indicating), has not been irrigated 
since they built the highway. 

Q. Do you know what year that was? 

A. I don’t remember. 

Q. Now, are vou fanmliar with the Ruud ranch 
with reference to the productivity of the ranch and 
the various soil classifications ? A. Yes. 

Q. Will vou state to the jury and designate on 
the map any soil classifications that you have in 
mind, and how you classified the Ruud home ranch 
with reference to various soil classifications ? 

A. Well, this land, starting at this end of the 
ranch from this break, which is a natural drain, 
which I think at one time was Indian Creek itself 
and the course has changcd. It comes over through 
here now (indicating). From this point here, or 
about the middle here (indicating), [461] this land 
slopes this way, and from here it slopes down 
through here, approximately along in here some- 
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where (indicating). This land on the north end, it 
slopes back toward this point. This land all has a 
eradual slope, sloping north, and it 1s what you 
would call level land, by that I mean there are no 
ups and down. It is easy to irrigate and has a gentle 
slope, plenty of fall to irrigate and, of course, in my 
estimation, this is the choice land in here (indicat- 
ing). For one reason, Indian Creek canyon, the edge 
of the canyon comes to about this point. Indian 
Creek canyon is about, I would say, almost a mile 
wide at the mouth, and most of this land in here is 
built up as a delta at the mouth of the canyon. 

@. Are there any other areas on the home ranch 
that are comparable in soil classifications and pro- 
ductivity with the area in red that you have just 
designated ? 

A. Well, this orange land, in my estimation, is 
not quite as good, it is chopped up a bit because the 
highway goes through here, and you can’t work a 
piece of ground like this and this (indicating), the 
same as you can this over here. It is not quite as 
good a soil, and there are little spots, here is a little 
spot right here. It is a little rocky place and it is at 
a different level. [462] 

Q. How much of an area is that? 

A. Oh, I would say it wouldn’t be over a half or 
three-quarters of an acre, but the way this land lays, 
it is broken in here with this highway, this is a small | 
area in here and this is small (indicating). 

Q. In what color is that? A. Green. 

@. And what acreage is that? 

A. Five or five and a fraction acres. 
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Q. And what is the terrain there, or how did you 
classify that area in green, that five acre area? 

A. It would grow hay all right; you could get a 
good stand of hay. It is a little rocky but if you 
would get a good stand of hay started there it would 
grow it all mght, but in grain it is hard on plow- 
shares. 

Q. Now, with reference to the area just east of 
the area in green that you have referred to a mo- 
ment ago, what if any, classification do you have on 
that land? 

A. Well, I have the same classification. It is just 
like this (indicating). 

Q. And what is that classification ? 

A. That is good land. 

Q. Good land? A, ‘Dhat’saucht. 

Q. And you include that with the other — 
cation of the [463] area shown in red? 

em. ‘Miat’s right. 

Q. Do you have any other breakdown on soil 
classifications ? 

A. This land up here is a delta formation built 
out of another canyon known as Blowout. This land 
has quite a slope, not steep at all, but a good gentle 
slope from the mouth of Blowout creek, which is 
back here (indicating). And this soil down here, 
well, I don’t know how deep it is, but I know there 
used to be an old well up here where the school 
house was, and I remember the dirt piled up there. 
1 don’t know now because I don’t remember how 
deep it was, but there was a big pile of dirt, T 
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remember that, and I know that it is good deep soil, 
and it is good productive soil. I have seen hay grow 
up there to where it fell down and tangled up, and 
that is good hay. 

Q. That was first crop? A. Yes. 

Q. And what have you observed with reference 
to a second crop of hay on that area shown in 
purple. 

A. It will produce a good second crop of hay. 

Q. Do you know whether or not that area shown 
in purple has been irrigated through the years that 
you have been acquainted with it? A. No. 

Q. Will you state to the jury just what you have 
observed with [464] reference to the farming of that 
90 acre tract? 

A. Mr. Ruud used to have that in hay and grain 
alternately, a few years in hay; I don’t remember, 
but I know that you can have hay in that locality, 
you can plant hay there and it will last for 10 or 12 
or 15, and in some eases, 20 years. 

Q. Have you ever observed that 90 acres in a 


crop rotation setup? A. I have. 
Q. What is the practice with reference to crop- 
ping it? 


A. Well, he used to have hay there. I remember 
for years this was in hay. 

@. And did he raise a crop every year? 

A. That's right. 

Q. And what is the practice with reference to 
switching from grain to hay? 

A. Well, you plant a nurse crop of grain when 
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you plant the hay, vou plant a little less grain than 
ordinarily, so that it gives the hay a chance to grow, 
but it will shade your hay, that is, the grain will 
shade your hay and it will have some protection for 
the small hay. You may have less grain that year 
and you may have a little less hay the following 
year, because most hay, that is, hay in most places 
takes two years to get established, but you can raise 
a good crop of grain the same vear that you [465] 
plant the hay. 

Q. Mr. Smith, f beheve you stated that area had 
not been irrigated. What is the source of the mois- 
ture there ? 

The Court: We will recess at this time until 
tomorrow morning, and Ladies and Gentlemen of 
the Jury, will you please meet the Court here at 
9:45 tomorrow morning. 


November 15, 1955—9 45 A.M. 


Q. Mr. Smith, what is the source of the moisture 
for the 90 acre area that you referred to just before 
the recess last night? 

A. The area does have quite a lot of rainfall. 

Q. And that area depends on the rainfall for its 
moisture ? A. That’s right. 

Q. Mr. Smith, are you familiar with the yields 
of grains in that area, in the area of that land ? 

A. Yes, sir. 

Q. Will you state to the jury what the yields are 
of grains? 

A. That land will grow 40 to 50 bushels of wheat, 
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or 50 to 60 bushels of barley. I don’t know as I could 
state as to oats although I do remember a crop of 
oats on there, but I don’t remember what the yield 
on the oats was. That was quite some time ago, and 
TI don’t just remember the oats. For several years, 
when Mr. Ruud operated it, it [466] was in hay. 

Q. Mr. Smith, are you familiar, and have you 
observed over the years, yields of grains and other 
crops on the remaining portion of the Ruud home 
ranch? A. Yes, sir. 

Q. Will you state to the jury just what you ob- 
served as to that? 

A. I would say that the remainder of the ranch, 
with the exception of those spots where it is marked 
brown on the map, the yield would be 10 or 15, 10 
and maybe 15 bushels more than the area that is 
not irrigated. 

Q. With reference to the area shown in red, what 
would the yield be with reference to that area? 

Mr. Furey: May I ask a question, your Honor, 
in aid of a possible objection ? 

The Court: Yes, you may. 

Q. (By Mr. Furey): During the years that Mr. 
Holden is asking you about, Mr. Smith, did you 
have occasion to have personal knowledge of the 
yields in the area inquired about? 

A. You mean access to figures and such as that? 

Q. Were you there at threshing time or at the 
time the crop was combined, or were you at the 
property so that you had occasion to learn what the 
vield was? 
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No, these are my observations. [467] 

Your own personal observations ? 

That’s right. 

Not what someone told you? 

That’s right. 

r. Furey: I have no objection, your Honor. 
(By Mr. Holden): Now, with reference to 
the area shown in red, do you have an opinion as to 
the yield of grain in that area, from your own 
knowledge and observation ? A. Yeseesin 

Q. Will you state to the jury what that is? 

A. Well, it is land just like I have, or like I did 
have, and there was just a fence in between us, and 
it would produce—lI have had barley go 80 bushels 
or better. I know it’s the same type of land exactly. 
Wheat would be proportionate, wheat doesn’t pro- 
duce as much as barley, but [ know it would grow 50 
to 60 bushels of wheat. , 

Q. Now, Mr. Smith, will you state just what 
experience you have had in the livestock and cattle 
business—what experience you have had in that 
business for a number of years? 

A. You mean my own actual experience? 

me Yes. 

A. I trailed my dad around since I was about 
six years old. [468] 

Q. Do you know the length of the feeding season 
in the Grand Valley area on your ranch and the 
Ruud ranch? A. Ses, I do. 

Q. Will you state what that is? 


Os rPorPo> 
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A. Normally from about the first of December 
until the first to the tenth of May. I have turned 
the cattle out im the last few days of April and some- 
times we have had to keep the cattle in until the 
10th of May. 

Q. Do you know what the hay tonnage is that is 
required to keep a critter during the feeding period 
of the year in that area? 

A. Stock cattle, we always figured a ton and a 
half to the head, that’s cows, caives and yearlings. 
A ton and a half to the head? 

Yes, a ton and a half to the head. 

Of what? A. Of hay. 

And for how long a period? 

From December until May. 

During the feeding season? 

Five months, yes. 

Do you know what the passenger bus service 
is through that area, in the area of the Ruud ranch? 

A. Yes, six. 

Q. Will you tell the jury just what the daily 
service is in [469] that area, going to Idaho Falls? | 

A. The bus goes by our place about 10:30 to 
11:00 o’clock in the morning and comes back in the | 
evening about between 7:00 and 8:00. We have a 
daily bus service, and then in the summer they run 
two busses. The one bus service is to Afton—from 
Afton to Idaho Falls, that is every day, and then in 
the summertime they run an extra bus schedule 
from Idaho Falls to Jackson Hole, and the bus, | 
those drivers, will always get parts for machinery 
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for you, either from Afton or Idaho Falls. They will 
deliver things and such as that. 
Q. What time can you return home on the bus? 
A. Between 7:00 and 8:00 in the evening. 


Q. Of the same day? A. That’s right. 
Q. Are you familiar with the Ruud property 
located in the Alpine area? a, ese SIND, 


Q. How long have you been familiar with that 
land ? 

A. Since I have been famihar with the other, 
just as long. 

Q. Will you tell the jury, and the Court, from 
your own knowledge, the crops that you have seen 
raised on that ranch? 

A. They raise grain and hay and-—— 

Mr. Furey: Excuse me, will [470] vou have 
him specify the time, Mr. Holden? 

Q. Will you specify the time if you can, Mr. 
Smith ? A. You mean the number of years? 

Q. Well, the number of years or the times that 
you are referring to with reference to the crops that 
you have seen raised there ? 

A. I have been up there more or less every year, 
several times a vear, as a matter of fact. We gener- 
ally buy groceries at the store there. 

Q. J think counsel had in mind in reference to 
the years the crops were raised there, what you have 
seen and what the crops were that were raised ? 

A. Every year. 

Q. And what type of crops? 

A. Hay and grain. 
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Q. What type of grain? 

A. Barley, oats, wheat, not as much oats, but 
barley and wheat. 

Q. What is the practice with reference tomthe 
Alpine ranch, so far as cropping it each year is 
concerned ? A. Yes, I am familiar with that. 

Q. And what is that practice? 

A. They do crop it every year. 

Mr. Holden: That’s all, you may cross- [471] 
examine. 


Cross-Examination 
By Mr. Furey: 


Q. Mr. Smith, generally speaking, and taking 
into consideration one piece of property which is the 
same type of ground located up there in that area, 
taking one piece, which is irrigated and one piece 
which is not, isn’t it a fact that the part that isn’t 
irrigated won’t produce as much as the part that is 
irrigated ? 

A. Generally speaking that is right, but a lot de- 
pends on the type of soil. 

Q. I understand that. But, Mr. Smith, let me ask 
you, rainfall doesn’t take the place of irrigation up 
there, does it? A. In some years, yes. 

Q. But over a long period of time. Isn’t it true 
that land for which there is irrigation—for which 
they have irrigation water, wouldn’t that be a little 
more valuable than land for which there isn’t any 
irrigation water? A. Qh, yes. 

Q. Mr. Smith, as I understand it, the feeding 
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season up there is about five months. You start feed- 
ing dry feed about December Ist? 

A. Yes, that’s right. 

Q. And you finish feeding out of the stack and 
turn them out on the range or, in your case and Mr. 
Ruud’s case, [472] you turn them to pasture about 


May Ist to May 10th? A. That’s right. 
@. You have been in the cattle business a long 
time, haven’t you? se UG sine. 


Q. Would you say, knowing what you know 
about cattle operation, that it would be feasible or 
economical to try to operate a cattle operation 
where you had to feed for eight months? 

A. That would depend on what kind of cattle 
operation you were in. 

Q. Where you were keeping your foundation 
stock, raising calves and selling them? 

A. That would be a long time to feed. 

Q. And that would not be an economical oper- 
ation? A. No. 

Q@. As a matter of fact, it would not be eco- 
nomical at all nor profitable if you had to feed for 
eight months out of the year? 

A. I don’t know, I never tried that. 

Q. In your opinion, would it be? 

A. I don’t think it would be practical, no. 

Q. Mr. Smith, you say you have been living up 
there, right across the road from Mr. Ruud, for how 
long? A. All of my life. [473] 

@. And you have been friends and neighbors 
with Mr. Ruud for a long, long time? 
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A. That’s right. 
Q. And you also had land up in that area which 
was involved in this project? A. That’s right. 
Mr. Furey: That’s all, thank you, Mr. Smith. 


Redirect Examination 
By Mr. Holden: 


Q. Mr. Smith, did you irrigate your land this 
year? A. Irrigated a small proportion, yes. 

Q. What proportion did you irrigate? 

A. Not more than a fifth of it. 

Q. Did you have irrigation water available for 
the remaining four-fifths? A. Yes. 

Mr. Holden: TI believe that’s all. 

Mr. Furey: That’s all. 


PRESTON B. ELLSWORTH 
recalled as a witness by the defendant, after beme 
heretofore duly sworn, testifies as follows: 


Direct Examination 
By Mr. Holden: 


Q. Mr. Ellsworth, during the time that you were 
on the Ruud [474] property, the home ranch, in 
1953 and 1955, I believe you testified—did yon have 
occasion to observe the various soil classifications ? 

A. Yes. 

Q. Will you just tell the jury what vou observed 
with reference to the soil'on that ranch? 
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A. Well, there is definitely two or three types of 
soil. Take the land—imay I step to the map? 

Q. Yes, go ahead. 

A. In my opinion, this land in red is very pro- 
ductive land. 

Q. What type of soil is that? 

A. That is mountain soil, sandy loam, and close 
to this bar here, this 1s, in my ouinion, about three 
feet down before you strike any gravel, the soil 
there is anyhow three feet deep and as you work 
this way the soil becomes lighter and as you get out 
here next to the road a little gravel will show up, 
but it is, in my estimation, very productive land. 
This pasture land in the field here, I think that is 
one of the best pastures that I have ever had the 
opportunity of seeing. It will grow any kind of grass 
that you would like to plant there, and it is certainly 
an asset to the place. 

Q. Just point out the various soil classifications 
that you observed. 

A. As we get over here, it is lighter soil, and 
probably [475] not as productive as this (indi- 
cating). This spot is about the same soil as this (in- 
dicating). As we go up into this purple, I find that 
this has never been irrigated. 

Q. And what type of soil is that? 

A. The purple is a little different type of soil 
because it comes from the mountain on this side. 
The soil has washed down from the mountain over 
here and it shows a little different color, but in my 
opinion it is very productive soil. 


404 Bert Ruud, et ux., vs. 


(Testimony of Preston B. Ellsworth.) 
Q. Have you observed, at any times, crops grow- 


ing on the Ruud home ranch? A. Yes, sir. 
Q. Did you observe crops growing there during 
the year 1953? A. Yes, sir. 


Q. Just state to the jury, if you can, what crops 
you observed growing there in 1953? 

A. Most of this land was in barley, as I recall, 
at this home ranch. 

Q. Did you see the barley crop at the time of its, 
during its maturity? A. Yes, sir. 

Q. Do you have an opinion as to the yield of the 
barley per bushel per acre? A. Yes. [476] 

Q. During 1953? A. Yes. 

Q. Will you state your opinion of the yield from 
what you saw? 

A. My observation was that 1t would average— 
I would judge that it would average about 70 
bushels to the acre. 


Q. For what year was that? Bo 1933 
Q. Did you have occasion to observe the Ruud 
Alpine ranch ? ees sit. 


Q. Did you observe that on the same occasions 
that you observed the home ranch? 

Ao Mesrsit, 

Q. Will you state to the jury what you observed 
with reference to the soi] classification on that 
ranch ? 

A. That is a little different soil up there. I 
elassified that as a lighter soil, but still very pro- 
ductive. 

Q. Did you observe and check, when vou were on 
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these ranches, the type of crops that were grown in 
the area of the Ruud home ranch? And on the Ruud 
Alpine ranch? A. Yes, sir. 

Q. And what did you observe? 

A. Well, the principal crops in that area are 
alfalfa, wheat, barley and oats. [477] 

Mr. Holden: That’s all, you may examine. 


Cross- Examination 
By My. Furey: 


Q. Mr. Ellsworth, I’m not sure that I understood 
what your testimony was in regard to the yield on 
the home ranch. Did you state 70 bushels of barley 
per acre? 

A. Yes, sir. That was my estimation in 1953, 
that the ground would yield 70 bushels to the acre. 

Q. And that would be an average over the whole 
of the home ranch there? 

A. Yes, sir. Some places down there, next to the 
house, [ think that would run better than 70 bushels 
fo the acre. 

Q. That part down close to the house there, that 
was the choice land on the place ? A. Yes, sir. 

Q. The stand of barley was very thick there 
around the house, and also north and south of the 
house, is that nght? A. Yes, sir. 

Q. Asa matter of fact, it was considerably more 
thick there than it was as you got up toward the 
outer portions of the ranch, wasn’t it? 

A. There was some difference, but I wouldn't 
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judge over five or probably ten bushels to the acre 
difference. [478] 

Q. Did you ever see those crops in 1955? 

A. Yes, sir. 

Q. Were the crops about the same in 1955 as 
they were in 1953? 

A. No, sir; in my opinion they would not yield 
as much. 

Q. Now, My. Ellsworth, do you think that the 
parts of the ranch that have to depend on rainfall 
would produce as heavily as the parts that are irri- 
gated? A. No, in my opinion they would not. 

Q. This part has more gravel than up in this 
area (indicating), doesn’t it, Mr. Ellsworth? 

A. Well, there is a little more gravel as you get 
next to the road, but in my estimation it is not 
enough to interfere with good farming and good 
cultivation. 

Q. Isn’t all of this portion in here (indicating), 
quite gravelly ? 

A. There is some gravel there, but not enough to 
interfere with good farming practices. 

Q. It would eut down some on the yield? 

Aw es 

Q. The gravelly soil isn’t going to produce as 
heavily as this down here (indicating), is it? 

A. That’s true. 

Q. And this part here isn’t as good as down here, 
(indicating) ? [479] A. No, sir. 

Q. And this upper part here isn’t nearly as 
good ? 
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A. The extreme north, I understand that has 
never been watered and I couldn’t see any ditches 
that would lead to the conclusion that it had been. 

Q. There is no indication in this part here (indi- 
cating) of any irrigation ? 

A. Yes, about where your ruler is now, that 
ground showed signs of irrigation. 

Q. Up above here? A. Farther north. 

Q. This land here would not yield as much 
because of the nature of the ground and because 
there was no irrigation water? 

A. I understand that there is irrigation water 
for it but there are no ditches. 

Q. It wasn’t being irrigated in 1955? 

A. That's right. 

Q. So the vield would be less because of lack of 
irrigation ? ie Ves, sir: 

Q. And it would also be less because it isn’t as: 
good as this land down here? 

A. Yes, sir; that’s right. 

Q. And that would make a pretty fair reduction 
in the yield when you consider those two factors, 
and comparing it to [480] this top grade of soil 
down here? 

A. JI said, Mr. Furey, that the barley would 
yield much more down near the house. T think that 
barley would go 80 bushels. 

Q. Then, to have 70 bushels to the acre for this 
area, in considering that this portion is not irrigated 
and never has been, and considering that this por- 
tion here is not as good a soil as down near the 
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house, and when you consider the hillside and the 
high spots that are rocky, you would have to have 
100 bushels or more per acre in this area (indi- 
cating) in order to have it average out 70 bushels? 

A. I didn’t indicate, or J didn’t intend to, 
rather; I was speaking only of the ground desig- 
nated as red on the map when I said 70 bushels to 
the acre. 

Q. I misinderstood you. J thought you said that 
70 bushel was the average of the entire home ranch? 

A. No; you did misunderstand me. 

Q. The red is the only part that you think would 
yield 70 bushels; that is the only part you estimated. 

A. Yes, sir; that’s right. 

q). And these other areas would be considerably 
less? 

A. Well, probably ten bushels to the acre; that 
would be my honest opinion. 

Q. You have known Mr. Ruud for a long [481] 
time. A. Yes. 

Q. And he has been a good personal friend of 
yours ? 

A. JI couldn’t say a good personal friend. I 
bought his steers back in 1941 and ’42, and I have 
seen him probably four or five times since that time. 

Mr. Furey: That’s all, Mr. Ellsworth. 

Mr. Holden: That’s all; thank you, Mr. Ells- 
worth. If your Honor please, we rest. 

The Court: Do you have any rebuttal ? 

Mr. Furey: No rebuttal. 
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The Cowt: We will take a recess for about ten 
minutes, and I will meet counsel in chambers and 
go over the matter of instructions. 


INSTRUCTIONS OF THE COURT 


The Court: Ladies and Gentlemen of the Jury: 
We have now reached the point in this case where it 
becomes the duty of the Court to explain to you the 
issues in the case which you are called upon to de- 
termine by your verdict, and to instruct vou as to 
the law and the rules by which vou must be guided 
in your deliberations. It is your duty to accept these 
instructions as correct, and so far as the law in the 
case in concerned, to be guided by the court’s [482] 
instructions. The law provides an ample and ade- 
quate remedy whereby any mistakes in the instruc- 
tions may be corrected, but it is not the province of 
the jury to undertake to correct mistakes of law 
which the court may make, and for the purposes of 
your deliberations the instructions which T will give 
vou must be accepted as the law in the case. 


% % ie 


Yours is a serious duty; it involves a matter of 
ereat importance to those who are parties to this 
litigation. Your selection as jurors was not by 
chance, but was because of your reputation for good 
citizenship, intelligence and fairness. 

You should see that these defendants receive, 
under these instructions which I am about to give 
you, fair compensation, no more, no less, for the 
taking of their premises. You and I are a part of 
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the United States Government and each of us holds 
our place in this Government as an equal, and you, 
when you sit as Jurors, are called to sit in judgment 
in this matter as a jury of the defendants’ peers. 


% * % 


It is the duty of the Court to instruct you as to 
the law governing the case, and you shall take such 
instructions to be the law. You shall consider [483] 
the instructions as a whole and not pick ont any 
particular instruction and place any undue emphasis 
upon it. 

You will disregard any statement made by counse 
on either side which is not sustained by the evidence, 
and any evidence which may have been offered on 
either side and not admitted by the Court, and 
any evidence which after the admission was stricken 
by the Court. 

The statements of the attorneys in the case, made 
at the beginning of the trial and in their arguments, 
are not evidence and should not be considered by 
you as such. 

Your verdict must be based upon the evidence. 
In arriving at it you should not discuss or con- 
sider anything in connection with this case except 
the evidence received in this trial and your view 
of the premises. 

It is your duty to weigh the evidence calmly and 
dispassionately, to regard the interests of the parties 
to this action as the interests of strangers, to decide 
the issues upon the merits, and to arrive at your 
conclusion without regard to what effect, if any, 
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your verdict may have upon the future welfare of 
the parties. [484] 
* x * 

You have a right to consider the interest of any 
witness or witnesses in the outcome of the case in 
giving credence to the testimony of such witness or 
witnesses. You will consider his opportunity of 
knowing or becoming acquainted with the situation 
surrounding the matters about which they testify; 
vou may consider their frankness or lack of frank- 
ness and from all these things you will say what 
weight the evidence is entitled to reeeive. 


% * * 


The Government comes into Court just as a pri- 
vate individual or a private corporation would come 
if such individual or corporation were in need of 
the lands here involved. 

In other words, the Government comes here as 
a litigant or a petitioner, submitting itself to the 
jurisdiction of the Court and asks the Court, and 
that involves the jury, to say what it should pay 
for the lands involved here. 


* * * 


Testimony as to the market value has been given 
in this case by opinion witnesses, or expert wit- 
nesses. The opinion of such witness is admitted 
in evidence in eases where the value of property 
such as owned by the defendants in this case, and 
involved [485] here, is in issue. An opinion witness 
is one who testifies that he has sufficient knowledge 
concerning the matter, acquired by study, training 
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and observation or experience to permit him to give 
his opinion. Where the testimony of such witness 
is as to anything that can be observed and seen by 
any other witness, his testimony is to be viewed as 
that of any other witness, giving consideration to 
any particular training and experience he may have 
as to any bearing it may have upon any increased 
accuracy on his part over that of a person of or- 
dinary experience. Insofar as his testimony is an 
expression of opinion based upon facts in the case 
shown by the evidence, you must, before consider- 
ing the weight of the opinion of such witness, first 
find from the evidence that the facts upon which 
his opinion is based, are true. You are not bound 
by any opinion testimony, and it should be con- 
sidered by you in connection with all the other evi- 
dence and should be given such weight as you he- 
lieve it is entitled to. 


os ¥ % 


Your view of the property I feel was very im- 
portant, and you have a right to consider your 
view in arriving at your verdiet in this matter. This 
you should consider in connection with all the other 
evidence submitted. [486] 

It is necessary that the claim or claims of any 
party to a suit of this kind be proven by a pre- 
ponderance of the evidence, and, of course, this is 
for you to decide in arriving at what you consider 
fair compensation in this matter. 


% * * 
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By preponderance of evidence I do not neces- 
sarily mean the greater number of witnesses on a 
material point, but rather the weight of the evi- 
dence, that is, that evidence which when fairly, fully 
and impartially considered by the jury produces 
the strongest impression and has the greatest weight 
and is more convincing as to its truth or correctness 
when contrasted or weighed against the evidence in 
opposition thereto. 

* * * 

Under the Constitution of the United States it 
is provided that property will not be taken for pub- 
lic use except on payment of just compensation. 
You will note that the thing the private owner is 
entitled to when their property is taken for a pub- 
lic use is ‘‘just compensation.’’ The Government. 
of the United States possesses what is known in law 
as the “‘power of eminent domain,’? which means 
that in the exercise of its legitimate powers it has 
the right to take private property when such prop- 
erty is necessary [487] for public use and con- 
venience. In the exercise of that power the Govern- 
ment institutes an action which is commonly re- 
ferred to as a ‘‘condemnation proceeding,’’ whereby 
it acquires title to the property of the individual 
upon condition that it pay just compensation to the 
owner of the property of which they are deprived. 


* fay % 


While the value is to be fixed as of March 4, 
1955, that does not mean that you must necessarily, 
exclude from vour consideration all evidence relat- 
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ing to other dates. Our estimates of the value of 
property are very often influenced and materially 
affected by our knowledge of the history of the 
property and the conditions which, it is probable, 
will exist in the near future. 

Generally speaking, you have a right, in fixing 
the value as of that date, to take into consideration 
all facts and circumstances in evidence which people 
whe are buying and selling lands would take into 
consideration in private negotiations for the sale of 
such lands; both the facts and circumstances which 
would tend to bear down the price, and the facts 
and circumstances which would tend to stimulate 
the price. 

¥ ¥ * 

The necessity of the Government of [488] ac- 
quiring the property must not be taken into con- 
sideration, nor must any unwillingness to sell the 
property by the owners be taken into consideration 
in your deliberations. The owners of the property 
are entitled to receive as compensation for the tak- 
ing by the Government, the value of the property for 
the use for which it is most valuable, and by this 
is meant the market value for that use, not its 
value to the owner for such or any other particular 
use, but that price which a reasonably prudent 
and careful man having knowledge as to valuations 
in the locality in question, and who is desirous but 
not under any necessity of purchasing would be 
willing to pay for the property having such uses in 
view, or, if he were the owner thereof, would be 
willing to accept as the purchase price of it, he 
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being under no necessity to sell. And while deter- 
mining the fair, cash value of the property you 
will properly consider its capability and availability 
for the different uses to which it is reasonably and 
practically applied, you will, nevertheless, bear in 
mind that you are to ascertain and determine the 
full, fair, cash market value of the property as it 
existed on March 4, 1955. In determining the fair 
eash market value of the property sought to be 
condemned you will not permit yourselves to he 
influenced by the character of the petitioner as the 
Government of [489] United States, and neither 
will vou permit yourselves to be influenced in any 
way by the character of the defendants, or the un- 
willingness on their part to part with their prop- 
erty. 
* * ae 

At this point I will say to you that in determining 
the value of this land you must not take into con- 
sideration any added value that may be given to 
it because of the use for which the Government is 
taking it. 

On the other hand, you must not deprive the 
owner of the value that the land actually possessed 
as of March 4, 1955, because of any threatened 
injury that might come to it because of the pro- 
posed use which the Government is to make of the 
property when taken. 

* % oe 

So many and varied are the circumstances to be 
taken into account in determining the value of prop- 
erty condemned for public use that it is impossille 
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to formulate an exact rule to govern its appraisal 
in all cases. Exceptional circumstances will modify 
the most carefully guarded rule, but the general 
rule is that just compensation to the owner is to be 
determined by reference to the use for which the 
property is reasonably and practically suitable and 
adaptable, having regard [490] to the existing busi- 
ness or wants of the community, or such as may 
reasonably be expected in the reasonably near fu- 
ture. The market value of land taken for public 
use includes its value for any use to which it may 
reasonably and practically be put, and all of the 
uses for which it is reasonably and practically 
adapted, and not merely the condition in which it 
is found at the time of the taking and to which it 
was applied by the owner at the time. Land, by 
reason of its location, surroundings, or natural ad- 
vantages or inherent characteristics, may be pe- 
culiarly adapted to some particular use, and all of 
the circumstances which make up this adaptability 
are to be taken into consideration in determining 
the fair market value of the land and the just com- 
pensation to the owner thereof. 


* x oe 


While the Court’s statement. of the law of the 
ease must bind you and control you, any opinion 
or comment of the Judge as to the facts does not © 
bind nor control you. Anything that I may have 
said or seemed to have said during these instructions 
or during the course of the trial with relation to 
the facts in this case, or any witness, 1s not to be 
considered as binding or controlling on you. For it 
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is the jury that determines the facts and the weight 
of the evidence and the credibility [491] to be given 
to the different witnesses and to the testimony of 
the respective witnesses. 


* a % 


Your verdict is to be your best Judgment under 
your solemn oath based on the evidence, and your 
view of the property, in the case. Of course, vou 
should not diminish fair compensation even one 
single dollar because you find that the government 
has need for the land, or because of any favor you 
might have for the government’s action. Likewise, 
neither should you enhance fair compensation, even 
one single dollar, because of any feeling that the 
government should not have taken the property, or 
because you believe it would have been better had 
the landowner been allowed to keep his property. 
Neither should you increase your verdict even one 
single dollar because you feel that the government 
has ample money with which to pay. 

ae * * 

The instructions you have already heard have 
been expressed in what may be, for the layman, 
rather formal legal language. However, they are not 
intended to be mysterious. You are in the same 
position in arriving at your verdict as a Judge of 
this Court would be if a jury had been waived. 
Your verdict should be founded on your judgment, 
your memory and [492] recollection, your experi- 
ence, your common sense and your conscience. 

You are not bound by the testimony of any wit- 
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ness as to any matter except as such appeals to your 
judgment and common sense and you are entitled to 
view it and to interpret it in the hght of your ex- 
perience. 

% % % 

In this case the defendant has testified as to what, 
in his opinion, is the market value of the defendant’s 
lands, taken by the Government. You will give con- 
sideration to such testimony, since, under the law, 
an owner is qualified and permitted to express an 
opinion as to the value of his own property, when 
it is given for public use. 

I am having the clerk give each one of you a 
sheet of paper on which is written the opinion of 
each witness as to the amount they fix as damages 
that the defendants have sustained on the taking of 
the property in question. 

% % % 

You have heard the witnesses and seen the ex- 
hibits offered in evidence. You have listened to the 
arguments of counsel and to the instructions of the 
Court and soon you will retire to your jury [493] 
room. 

You may take with you for such further exami- 
nation as you may desire the exhibits that have been 
admitted in the case, for consideration by you, and 
you will consider your verdict. 

You are instructed, however, that in arriving at 
any verdict you are not permitted to add together 
different amounts representing the respective views 
of different jurors and to divide the total by twelve 
or by some other figure mtended to represent the 
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number of jurors, or ideas, represented. Any such 
would be a quotient verdict and would be contrary 
to law and contrary to your oath. You are, of course, 
to give serious consideration to each other’s views 
and reasoning in an honest endeavor to reach com- 
mon agreement upon the verdict but such common 
agreement is to be based upon the final beliefs of 
each juror and must not be arrived at by the me- 
chanical device of addition and division which con- 
stitutes a quotient verdict. 


*% * *% 


It will require the concurrence of the entire jury 
in order to return a verdict. When you retire to 
vour jury room to deliberate vou will select one of 
vour number as foreman who will sign your verdict 
for you when you have agreed upon one, and who 
will represent you as vour spokesman in the further 
conduct [494] of this case in Court. i 

There has been prepared for your convenience a 
form of verdict and m the blank therein you should 
insert what vou determine to be fair and just com- 
pensation for the landowners. 

Mr. Holden and Mr. Furey, will you please ap- 
proach the bench? 

The Court: Do you gentlemen have any objec- 
tions to the instructions as given? 

Mr. Furey: None, Your Honor. 

Mr. Holden: None, Your Honor. 

The Court: The bailiffs will be sworn. Ladies 
and Gentlemen of the Jury, you may retire to con- 
sider your verdict. 


[Endorsed]: Filed April 15, 1957. 
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CERTIFICATE OF CLERK 


United States of America, 
District of Idaho—ss. 


I, Ed M. Bryan, Clerk of the United States Dis- 
trict Court for the District of Idaho, do hereby 
certify that the foregoing papers are that portion 
of the original files designated by the parties and as 
are necessary to the appeal under Rule 75 (RCP), 
(Gor wales 


1. Complaint. 

2. Request for Taking. 

3. Declaration of Taking. 

4, Motion for Order for Delivery of Possession. 

5. Order for Delivery of Possession. 

6. Judgment on Declaration of Taking. 

7. Motion and Order to Amend by Interline- 
ation—American Packing and Provision Co. 

8. Motion and Order to Amend by Interline- 
ation—Ruud. 

9. Disclaimer of Western Gateway Storage Co. 

10. Return of Service as to American Packing 
& Provision Company, and George D. and Jean M. 
Keyser. 

11. Notice of Appearance for Robert Morris. 

12. Demand for Jury Trial for Robert Morris. 

.13.. Demand for Jury Trial for Albert L. Jessen. 

14. Notice of Appearance for Albert L. Jessen. 

15. Motion and Order to Amend by Interline- 
atiou—Nihla Jessen Pangman. 
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16. Marshal’s Return of Service on Earl Ford, 
Lester Ruud, Albert L. Jessen, Bert Ruud, Emma 
T. Ruud, Reuel Call and County of Bonneville, 
Nihla Jessen Pangman and Robert Morris. 

17. Minutes of the Court of May 19, 1955. 

18. Notice of Appearance for Bert Ruud and 
Emma Ruud. 

19. Demand for Jury Trial for Bert Ruud and 
Emma Ruud. 

20. Notice of Appearance for Archie Hill. 

21. Motion and Order to Amend by Interline- 
ation—Archie Hill and Jane Doe Hill. 

22. Plaintiff’s Interrogatories to Archie Hill. 

23. Notice of Appearance for Archie Hill and 
Zola M. Hill. 

24. Answers of Archie Hill to Interrogatories. 

25. Motion and Order to Amend by Interline- 
ation—Zola M. Hill. 

26. Acceptance of Service for Archie Hill and 
Zola M. Hill. 

27. Notice of Withdrawal of Attorneys for 
Robert Morris. 

28. Motion to Dismiss Archie Hill and Zola M. 
rail. 

29. Minutes of the Court of November 4, 1955. 

30. Minutes of the Court of November 7, 1955. 

31. Appearance of E. H. Casterlin for Robert 
Morris. 

32. Praecipe for Default—Bert Ruud, et al. 

33. Default—Bert Ruud, et al. 

34. Stipulation that defendants Bert Ruud, 
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Emma Ruud and Robert Morris will not make 
claim to any mineral values. 

35. Minutes of the Court of Nov. 8, 1955. 

36. Minutes of the Court of Nov. 9, 1955. 

37. Minutes of the Court of Nov. 10, 1955. 

38. Minutes of the Court of Nov. 14, 1955. 

39. Minutes of the Court of Nov. 15, 1955. 

40. Verdict of the Jury—Tracts 77, 41 and 34. 

41. Motion for New Trial—Bert Ruud and 
Emma Ruud. 

42. Judgment—tTracts 41, 77 and 34. 

43. Stipulation—March 15, 1956, for Bert Ruud 
and Emma Ruud to file Brief. 

44. Minutes of the Court of May 14, 1956. 

45. Minutes of the Court of Nov. 26, 1956— 
Overruling Motion for New Trial. 

46. Notice of Appeal. 

47. Bond for Costs on Appeal. 

48. Designation of Contents of Record on Ap- 
peal. 

49. Statement of Points on Appeal. 

50. Designation of Additional Record on Appeal. 

51. Order Extending Time for docketing appeal. 

52. Transcript of Testimony (2 volumes). 

53. Exhibits numbered 1 to 38, inclusive. 


In Witness Whereof I have hereunto set my hand 
and affixed the seal of said court this 15th day of © 
April, 1957. 


[Seal] /s/ ED M. BRYAN, 
Clerk. 


United States of America 423 


[Endorsed]: No. 15546. United States Court of 
Appeals for the Ninth Circuit. Bert Ruud and 
Emma Ruud, Appellants, vs. United States of 
America, Appellee. Transcript of Record. Appeal 
from the United States District Court for the Dis- 
trict of Idaho, Eastern Division. 


Filed April 17, 1957. 
Docketed: May 9, 1957. 


js7/ PAUL P.O BRIEN, 
Clerk of the United States Court of Appeals, for the 
Ninth Circuit. 


